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SENATE—Thursday December 21, 1995

The Senate met at 9:30 a.m. and was
called to order by the President pro
tempore [Mr. THURMOND].

PRAYER

The Chaplain, Dr. Lloyd John
Ogilvie, offered the following prayer:

Dear Lord and Father of mankind

Forgive our feverish ways

Reclothe us in our rightful mind,

In purer lives thy service find,

In deeper reverence, praise.

Take from our souls the strain and
stress,

And let our ordered lives confess

The beauty of Your peace.—Whittier.

0 God, You have promised to keep us
in perfect peace if we allow You to stay
our minds on You. This is the peace we
need today. The conflict and tension of
these days threaten to rob us of the
holiday spirit. It is easy to catch the
emotional virus of frustration and ex-
asperation. Then we remember that
Your peace is the healing antidote that
can survive in any circumstance. Give
us a peace of a cleansed and committed
heart, a free and forgiving heart, a car-
ing and compassionate heart. May
Your deep peace flow into us calming
our impatience and flow from us to
others claiming Your inspiration. In
the name of the Prince of Peace who
whispers in our souls, ““Peace I leave
with you, My peace I give to you. Not
as the world gives, give I to you. Let
not your heart be troubled, neither let
it be afraid.” In Jesus’ name. Amen.

RECOGNITION OF THE MAJORITY
LEADER
The PRESIDENT pro tempore. The
able majority leader, Senator DOLE, is
recognized.

SCHEDULE

Mr. DOLE. Mr. President, we will im-
mediately go to House Joint Resolu-
tion 132 regarding the use of the CBO
economic assumptions. There will be 60
minutes of debate equally divided with
an amendment ordered to the resolu-
tion. There should be a rollcall vote
around 10:30, 10:35.

Also, this morning we will take up
the veto message to accompany H.R.
1058, the securities litigation. It may
also be that we will take up the welfare
reform conference report today. It just
arrived.

There is objection to taking up the
resolution concerning application for
veterans' benefits unless we can add to
it a CR to open up the Government. So
that may or may not come up today.

There are other time lines that we
need to address concerning AFDC re-

cipients, and other groups, that unless
we have a CR, we will take specific ac-
tion on. I will try to determine what
that is during the day.

I have not had a report on the meet-
ing this morning between Chief of Staff
Leon Panetta, Senator DOMENICI,
chairman of our Budget Committee,
and Chairman JOHN KASICH of the
House Budget Committee. I understand
there was some progress made.

It is my hope that sometime today
we can meet again with the President
of the United States and see if we can
resolve some of the major differences
still outstanding. There really are not
that many big ones, but there is Medi-
care and Medicaid and tax cuts. I mean
there are some very, very important
provisions that need to be addressed.

Whether or not that meeting will
occur, I think it is too early to tell. I
know the Speaker and I are prepared to
meet with the President at any time
during the day.

RESERVATION OF LEADER TIME

The PRESIDING OFFICER (Mr.
INHOFE). Under the previous order,
leader time is reserved.

BASING BUDGET NEGOTIATIONS
ON MOST RECENT TECHNICAL
AND ECONOMIC ASSUMPTIONS
OF CONGRESSIONAL BUDGET OF-
FICE

The PRESIDING OFFICER. Under
the previous order, the Senate will now
proceed to consider House Joint Reso-
lution 132, which the clerk will report.

The assistant legislative clerk read
as follows:

A joint resolution (H.J. Res. 132) affirming
that budget negotiations shall be based on
the most recent technical and economic as-
sumptions of the Congressional Budget Of-
fice and shall achieve a balanced budget by
fiscal year 2002 based on those assumptions.

The Senate proceeded to consider the
joint resolution.

Mr. MACK addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Florida.

Mr. MACK. Mr. President, the night
before last there was an effort to bring
this resolution to the floor of the Sen-
ate for debate and vote under a unani-
mous-consent request. There was objec-
tion to that request. My understanding
is that those who objected did so be-
cause the full text of the previous lan-
guage from the continuing resolution
that was passed 30 days ago was not in-
cluded. The resolution only contained
language dealing with the the require-
ment that the President submit to the

concept of a T-year balanced budget
using real numbers as generated by the
Congressional Budget Office. That was
the resolution.

As I understand it, there will be an
effort this morning to add additional
language to the resolution. Frankly, I
have no objection to this proposal. The
additional language provides for the
protection of various programs, includ-
ing: ensuring Medicare solvency, some-
thing that we have all been working to-
ward; reforming welfare, which clearly
I think we are on the verge of accom-
plishing; and the adoption of tax poli-
cies that help working families and
stimulate economic growth.

So I suspect there will be strong sup-
port for this resolution. But it is unfor-
tunate that the Senate has to spend its
time this morning on this issue. It is
unfortunate that the Congress has to
take this time to remind the President
of the commitment which he made
over 30 days ago.

There is a real question as to why the
President of the United States has not
submitted a T-year balanced budget
plan. The President has submitted a
number of budget proposals this year. I
think it is three. I could be wrong
about that. Some indicate that the
President has submitted four. However,
not a single one of those four budget
proposals has eliminated the deficit in
the seventh year. The President’s budg-
et plans still accumulates a tremen-
dous amount of debt. They maintain
many wasteful liberal programs that
have failed—that people throughout
the country recognize as having failed,
but not one single budget proposal that
the President has submitted reaches a
balance by the year 2002.

There are many people who would ex-
pect me, a Republican Senator, to say
these kinds of things. But I think there
is evidence to indicate that Senators
on both sides of this aisle—and clearly
the Members in the other body—have
rejected the President’s proposals be-
cause, frankly, they do not meet the
test of a balanced budget as scored by
the Congressional Budget Office.

I do not remember the date or the
exact vote in the Senate, but I remem-
ber bringing the President’s first budg-
et proposal to the Senate for a vote. As
I recall, not a single—well, maybe
there was one Senator who voted for
the President’s proposal. But it was
soundly rejected by both sides of the
aisle. And the reason that it was re-
jected was because it did not reach a
balanced budget by the year 2002.

Just a few days ago the other body
brought the most recent of the Presi-
dent’s proposals to the floor of the
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House and it was also soundly defeated.
In fact, I believe there was absolutely
no support, again, on either side of the
aisle for the President’s budget pro-
posal.

Let me give a little explanation as to
what that budget proposal was.

The fourth submission by the Presi-
dent which the administration claimed
to be in balance was finally scored by
the Congressional Budget Office and
was, in fact, $116 billion short in the
seventh year. Again, the administra-
tion wants to create the impression
that it is for a balanced budget but
continues to fail to come forward with
a plan that balances the budget in 7
years with CBO numbers.

Now, I am under the impression, or I
have been given information which in-
dicates that the minority leader has a
proposal now that would, according to
their numbers which we have been told
are based on CBO assumptions reach a
balance in the budget by the year 2002.
I think this is a helpful first step.

But again, the President just abso-
lutely refuses to come forward with a
plan that balances the budget. Let me
give you my perspective as to why he
will not do it. He simply does not want
to tell the people in the country those
things that he supports. He does not
want to choose those Federal programs
which he thinks are so important that
they need to be protected. Oh, clearly
he has made his statement with respect
to Medicare and Medicaid, but he has
not talked about any other programs
in the Federal Government that he
wants to continue in force. Because in
order for the President to keep those
programs in force, to keep them grow-
ing, to keep them as part of the Fed-
eral budget, he has to indicate what
other programs he is willing to cut.
And he does not want anybody to know
what programs he is willing to cut or
eliminate,

It is time. The country is waiting.
The country is committed to a bal-
anced budget in 7 years. Eventually,
the polling data is going to indicate
that. Eventually, the President is
going to get the message.

There is one other indicator that I
think will get the President’s attention
as well. I do not know whether this is
a record, and my colleague, Senator
EXON, may be aware of whether it is a
record or not. But I understand that
yesterday while the President was an-
nouncing that there would not be a
meeting between himself and the lead-
ers of the House and the Senate, the
market fell 50 points in somewhere be-
tween 10 and 15 minutes. I have been
told that that is a record.

I have a feeling that what is happen-
ing in the markets, a decline of 100
points 2 days ago, or 3 days ago and a
decline yesterday of an additional 50
points, probably has the President’s at-
tention. I say this because the point
which we have been making on this
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side is that one of the benefits derived
from a balanced budget is lower inter-
est rates. This means lower mortgage
payments. This means more affordable
student loans. This means lower taxes
for American families. Everybody ben-
efits from a balanced budget. But when
the market heard that the President
was not going to meet with the leaders
of the House and the Senate, the mar-
ket dropped 50 points in about 15 min-
utes. I would suggest to the President
it is time now to get serious about bal-
ancing the budget, doing it with real
numbers, using CBO, and getting it
done over a T-year period.

I yield the floor.

Mr. EXON addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Nebraska.

Mr. EXON. Mr. President, the matter
before us is one that I think does not
require a great deal of debate and con-
sideration. I think probably it is going
to be overwhelmingly approved if we
have a voice vote on the matter. I sim-
ply say that I am not sure at this par-
ticular juncture, when the Government
is shut down, when there is great anxi-
ety in America that we get on with
this matter of balancing the budget, it
is particularly helpful to go on another
diatribe and sharp debate in the Senate
on scolding the President or scolding
other people.

I noticed with interest the manager
of this measure on the other side indi-
cated that we never have come forth.
We have a program, of which this Sen-
ator was a chief author, that does, in-
deed, balance the budget in T years,
does, indeed, balance the budget based
on CBO numbers, period, without any
caveats whatsoever.

So in total keeping with the coopera-
tion that has come forth from the
Democratic side, we are in basic agree-
ment with what we are attempting to
do here, and therefore it is simply a
statement of what once again is the ob-
vious.

What I am attempting to do at this
time is to restrain our rhetoric, to re-
strain our differences of opinion as to
how we reach that goal of a balanced
budget in 7 years using the conserv-
ative scoring techniques of the Con-
gressional Budget Office, which, I
might add, has been proven wrong. The
figures by CBO have been wrong the
last 2 years by a very large proportion
and all other scoring outside of CBO
has been right with regard to what the
economy has been doing. There cannot
be any question about that.

Regardless of that, I simply say that
I think this is the time of coming to-
gether rather than to try to blame ev-
erybody else for what has or has not
happened up to date. The facts are that
it is a national disgrace that here we
are in a situation 2 or 3 or 4 days before
Christmas Eve, people are being sent
home and laid off, the Government is
being shut down, while at the same
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time I see certain leaders rushing to
the floor or rushing to the microphones
to say, ‘“Well, all you employees that
have been sent home because of the im-
passe that we have created, regardless
of whose fault it is, do not worry; you
are going to be paid. We are going to
have the taxpayers pay you even
though you are not at work.”

That is one of the reasons, Mr. Presi-
dent, that as far as this Senator was
concerned and many others, I kept
each and every one of my employees at
their post during the last Government
shutdown when others were rushing to
send them home in the spirit of shut-
ting down Government. I knew that
was a ridiculous proposal because I
knew that if I had sent my good associ-
ates and coworkers, over which I have
control, home, they would be sitting at
home twiddling their thumbs, doing
nothing, wishing that they were at
work with the full realization that
they were going to be paid even though
we sent them home. That is part of the
phoniness, I suggest, of this whole
process that we are going through. If
we cannot come to an understanding of
a continuing resolution to keep Gov-
ernment fully operating between now
and Friday, which is 2 days from now,
then it shows how ridiculous all this
impasse has been, meant to create
something, I guess, from the stand-
point of a revolution, a revolution that
is taking place without due consider-
ation for all others.

With regard to the President of the
United States, I have not agreed with
the original budget presented by the
President of the United States as the
Democratic leader on the Budget Com-
mittee, but I think the President of the
United States is not all right or all
wrong. I do not know whether I am all
right or all wrong in our proposal. I be-
lieve the Democratic leader, Senator
DASCHLE, does not claim that the plan
that we have put together and offered
that does, indeed, do exactly what has
been demanded by some, balancing the
budget in 7 years, with CBO scoring—
we have met all those commitments in
the plan we offered yesterday—is all
right or all wrong.

Our plan has not been universally
blessed by the President of the United
States, but I believe the President of
the United States realizes and recog-
nizes there is going to have to be some
give and take, there is going to have to
be some compromise, there is going to
have to be some understanding, there
is going to have to be something more
than political rhetoric back and forth
on both sides. If we are to come to-
gether, as I think we must, as reasoned
adult people, to recognize with 535
Members of the Congress of the United
States, there is no way we are going to
write a budget that each and every one
of those 535 Members says, ‘‘Boy, that’s
fine. That’s just what I want.”
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So I would simply say, Mr. President,
that we are working very hard in a bi-
partisan fashion to try and come to-
gether, and I am not sure that a great
deal of rhetoric on this measure that
probably is not going to be seriously
contested from either its intent or its
language, because we generally agree.

I yield whatever time is necessary to
the Democratic leader.

Mr. DASCHLE. I thank the distin-
guished Senator from Nebraska.

AMENDMENT NO. 3108

Mr. DASCHLE, Mr. President, I have
an amendment and ask for its imme-
diate consideration.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from South Dakota [Mr.
DASCHLE] proposes an amendment numbered
3108 as follows:

On page 2, line 2, strike office'; and insert
the following: '‘Office, and the President and
the Congress agree that the balanced budget
must protect future generations, ensure
Medicare solvency, reform welfare, and pro-
vide adequate funding for Medicaid, edu-
cation, agriculture, national defense,
veternas, and the environment. Further, the
balanced budget shall adopt tax policies to
help working families and to stimulate fu-
ture economic growth."

Mr. DASCHLE. Mr. President, the
purpose of this amendment is simply to
restate the principles that we outlined
on November 19, when we passed the
last complete continuing resolution. In
that continuing resolution, we did two
things. We asserted again our belief in
the need to find a way to balance the
budget within 7 years, ultimately
scored by CBO, but to also protect the
priorities that we as Democrats have
been talking about for a long period of
time; Medicare, Medicaid, reforming
welfare, education, agriculture, de-
fense, veterans, the environment.
These are fundamental investments
that this country has made in our peo-
ple, strengthening the nation and en-
hancing our security.

So as we debate the importance of a
balanced budget in 7 years, we also
must debate the consequences of that
we make toward that end. And so this
amendment—in my view, improves
upon the resolution that is pending.
And I hope that it will enjoy unani-
mous support given the fact that the
continuing resolution received such
support on November 19.

The distinguished Senator from Ne-
braska said a number of things with
which I wish to associate myself. Most
importantly, while this is a fine resolu-
tion in which we again assert our sup-
port for a balanced budget, the more
pressing resolution ought to be the one
that funds the Government. We should
take care of the immediate and unnec-
essary crisis before us, as we proceed
with negotiations for a 7T-year balanced
budget. .

The taxpayers are getting cheated,
Mr. President, when tens of thousands
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of Government employees are not at
work. They are not getting the services
they deserve and expect when people
are sent home. And the sad tragedy of
it all is that it is not necessary. There
is no direct connection between fund-
ing the Government through these ap-
propriations bills and passing a budget
resolution. It has been the design of
some to make that connection, but
there is none. And people should not be
confused by it.

So I hope that sometime today we
could pass a continuing resolution put-
ting people back to work, making sure
that the taxpayers get not only what
they expect in a T-year budget resolu-
tion, but also the services that they
pay for with their tax dollars every
day

I might just say one other thing with
regard to this particular resolution. I
am sure that many of our colleagues
will continue to insist that whatever
we agree upon be scored by the Con-
gressional Budget Office. CBO has been
a very important institution within
the Congress now for over 20 years. We
have turned to the CBO time and again
for objective analysis in the hope that
we could project with as much clarity
as possible the economic repercussions
that will result from the decisions we
make.

In the past, every single CBO director
has had strong bipartisan support—bi-
partisan support—prior to the time he
or she has taken office. Unfortunately,
that was not the case this year. In the
past, on a bipartisan basis, Members
have acknowledged the authenticity,
the clarity, and the integrity of CBO
numbers, even when they worked
against us.

I can recall so vividly the health care
debate 2 years ago where CBO argued
with us vociferously about our projec-
tions with regard to the impact of the
health care reform bill. We didn't like
what they had to say, but we had to
deal with that. We had to accept that
because the director at the time was
the appointed official in charge of
making those projections. And while
we disagreed, we accepted his author-
ity.

I must say, Mr. President, I am dis-
turbed this year about the credibility
of this particular director and CBO's
activities in the last 7 months. I hope
in the future that they will be espe-
cially careful to not in any way reflect
a partisan bent in the work that they
do. Because I am troubled by the very
difficult time we have had in getting
responses and getting information. And
I am troubled by the manner in which
much of the information has been pre-
sented to the Congress.

I am also troubled, frankly, by the
projections themselves. While I would
like to believe that these projections
are not driven by a partisan motiva-
tion, I am concerned when I see the
very esteemed blue-chip forecasters
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agreeing virtually down the line with
the Office of Management and Budget
about what happens when we actually
achieve what we say we want in this
resolution.

We have all made our speeches about
the importance of a balanced budget in
terms of bringing down the rates of in-
terest, about the effect it will have on
unemployment, about the effect it will
have on corporate profits, about the ef-
fect it will have on the economy itself.
And it has been that expectation that
has driven my support for a balanced
budget.

So it is troubling to see CBO projec-
tions predicting just the opposite, pre-
dicting a decline in real wages, a de-
cline in corporate profits, a decline in
economic growth, a decline in overall
economic activity and vitality within
the economy. These issues ought to be
a very central feature as we debate this
overall resolution.

Do we expect to see better economic
performance than CBO now projects? I
think we will. If we do not, what does
it say about the impact of a balanced
budget? Democrats all expect good
things to develop. I believe that under
a balanced budget they will develop.
And it is one of the reasons we have
fought so hard on this point, because
we think that the economy will do a
lot better than CBO now projects. So
this issue should remain on the table,
and the very positive effects of our ac-
tions ought to be something that re-
mains a part of these negotiations.

So, today, once again we will express
our support for a CBO-scored resolu-
tion at the end of all of this, not at the
beginning, not during the debate, not
during the negotiations, but at the end.
We expect that CBO and the blue-chip
forecasters and OMB can give us the
best information available about what
this means in terms of the policy rami-
fications, and we look forward to re-
ceiving that information when we have
an agreement.

So it is with a caveat that we say,
yes, we will score our numbers with
CBO, as we have done for more than 20
years. But let us be realistic about pro-
jections and be a little more optimistic
about what all this may mean, for I
fear that we are going to send exactly
the wrong message if we do not.

But perhaps of all of the consider-
ations to be made, as we vote on this
resolution later on this morning, is the
insistence that these priorities be iden-
tified and be assured as we consider
how we balance the budget in 7 years.

I yield the floor.

The PRESIDING OFFICER
SANTORUM). Who yields time?

Mr. MACK. Mr. President, how much
time remains on our side?

The PRESIDING OFFICER. There
are 21 minutes 55 seconds remaining.

Mr. DASCHLE. Mr. President, be-
cause the amendment amends the pre-
amble, I ask unanimous consent that

(Mr.
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the amendment be in order at this
time.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. MACK. How much time is re-
maining on the Democratic side?

The PRESIDING OFFICER. There
are 15 minutes 31 seconds remaining.

Mr. MACK. I yield 5 minutes to the
Senator from Oklahoma.

The PRESIDING OFFICER. The Sen-
ator from Oklahoma is recognized for 5
minutes.

Mr. NICKLES. Mr. President, I was
interested to hear my friend and col-
league, Senator DASCHLE, express con-
cern about the integrity and the accu-
racy of the Congressional Budget Of-
fice. I could not help but be amused be-
cause earlier this year Senator
DASCHLE offered a balanced budget con-
stitutional amendment on behalf of the
other side of the aisle that wrote the
Congressional Budget Office’s author-
ity in these matters into the Constitu-
tion. I just find kind of interesting that
now he is questioning their methods or
partisanship.

I am very supportive of the resolu-
tion before the Senate. I am optimistic
it will pass. A similar resolution has
already passed overwhelmingly in the
House, and I hope this one will pass
overwhelmingly in the Senate today.
Maybe the President will pay attention
to it. It has been very, very bothersome
to me, after the Government shutdown
of a month ago when the President
signed on to a resolution that agreed to
a balanced budget in 7 years using CBO
numbers, that he still has not done so.
One would think if he signed that law,
he would comply with it. He has yet to
do so.

President Clinton has now submitted
four budgets, none of which are in bal-
ance as scored by CBO, none of which
are even close to being in balance.

His first budget had deficits increas-
ing from $200 billion up toward $300 bil-
lion. His second budget, which came
out in June, had deficits of $200 billion
forever, as scored by CBO. His third
budget, which came within the last
month, had a deficit of $115 billion in
the seventh year. It may be better than
$200 billion, but it is still $115 billion.
That is not even close to being bal-
anced.

His fourth budget submitted last
week still has deficits very close to $100
billion. It also has a back-door tax in-
crease. The President says, *‘Well, if we
don't meet our deficit targets, we'll
have automatic tax increases.” What
Congress has done in the past if we did
not meet our deficit targets is have
automatic spending reductions. But no,
the President does not want to reduce
the amount of money Washington
spends; he wants to take more money
from individuals. That was his ap-
proach under his fourth budget.

Even given the President’s automatic
tax increases in the last couple years,
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he still does not come up with a bal-
anced budget. So now Congress feels it
is necessary to remind the President,
“The current negotiations between
Congress and the President shall be
based on the most recent technical and
economic assumptions of CBO and that
we are going to reach agreement this
year.”

You would think the President's
common sense would say, “‘Let’s sub-
mit a balanced budget using CBO num-
bers."” He still refuses to do that.

A lot of people are asking, “Why did
we have the breakdown in talks yester-
day?”’ Speaker GINGRICH and Leader
DoLE come out of a meeting with the
President the day before and they said,
‘“‘Everyone agrees to use CBO numbers.
We're going to work hard. We're going
to be the principals, with the President
of the United States, and we're going
to negotiate the agreement. We're
going to try to get it done this year."
That was the statement made by the
leaders.

Shortly after that, the Vice Presi-
dent came out and said the President
did not agree to that. They said the
final agreement may be scored by CBO,
but they never said the President
would be willing to submit a balanced
budget. The House of Representatives,
understandably, became quite upset.
Many House Members said, “Wait a
minute, this sounds like the same reac-
tion we got when we thought we had an
agreement with the administration a
month ago,” and they have yet to com-
ply.

Then last night, the President went
on TV and said, “I thought the Speaker
and the Republican leader gave their
word that we would continue funding
Government. And who can I deal with
if they can’t keep their word?”

That bothered me, because I remem-
ber the President of the United States
standing in the well of the House be-
fore a joint session of Congress and the
entire American public and saying,
**We're not going to hassle over which
numbers and which economic assump-
tions to use, we're not going to use
smoke and mirrors, we're going to use
Congressional Budget Office numbers
and we're going to work together to
get the deficit down.”

He has not done that. He has not
kept his word, and that bothers me.
For the last month, he has yet to sub-
mit a balanced budget. We are trying
to negotiate, we are trying to enact a
balanced budget, and yet the President
is on a different playing field. We are
trying to work out our differences. We
want to compare apples to apples, and
vet he will not agree to the same as-
sumptions, and it is impossible to do.

I compliment my colleagues on the
other side of the aisle who evidently
today are going to submit a balanced
budget using CBO numbers. 1 com-
pliment them for that. They are on the
same playing field. We can work out
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the differences, even though that is not
easily done. I know it is not easily
done. So, again, I compliment my col-
leagues who are willing to do that. Let
us work together. There are a lot of us
who want to make this happen. We are
not just interested in Republicans scor-
ing points or the Democrats scoring
points or who is going to win.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. NICKLES. Mr. President, I ask
unanimous consent for an additional 1
minute.

Mr. MACK. I yield the Senator 1 ad-
ditional minute.

Mr. NICKLES. Mr. President, for us
to have success, it cannot be a Repub-
lican victory or a Democratic victory
or a Presidential victory, it is going to
have to be an American victory. It is
going to have to be a victory where we
unite, where we curtail the growth of
entitlement programs, where we make
responsible decisions and both sides
can declare victory. A victory on be-
half of Congress, a victory on behalf of
the administration and, most impor-
tantly, a victory on behalf of the
American people. It needs to happen,
and it needs to happen this year.

Mr. President, I yield the floor and
thank my colleague from Florida.

The PRESIDING OFFICER. Who
yields time?

Mr. EXON addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Nebraska is recognized.-

Mr. EXON. Mr. President, once again,
I say that I am tempted to answer word
for word, charge for charge what is
being made on the other side. I will be
restrained. When I get up in the morn-
ing, I go through a few exercises,
maybe take a little walk and then have
breakfast. My main desire when I get
out of bed in the morning is not to
come to the floor of the U.S. Senate to
bash the President of the United
States.

I will simply say, while the President
of the United States has not always
come up with the numbers with regard
to a balanced budget that this Senator
would like to see, as I said a few mo-
ments ago, I simply say that the record
is pretty clear that this President has
done a better job than most Presidents
of the United States in modern times
with regard to trying to restrain the
deficit.

The fact of the matter is that in 3
straight years under President Clinton,
we have had a significant reduction of
nearly 50 percent in the annual defi-
cits. That is the first time that has
happened since the administration of
another Democratic President by the
name of Harry S. Truman.

So I do not know that Clinton bash-
ing—although it is vogue in some quar-
ters today—is particularly helpful at
this juncture when we are trying to
come together rather than split our-
selves further apart. I yield 7 minutes
to the Senator from Minnesota.
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The PRESIDING OFFICER. The Sen-
ator from Minnesota is recognized for 7
minutes.

Mr. WELLSTONE. Thank you, Mr.
President. Mr. President, let me, first
of all, thank the Senator from Ne-
braska. I do not think there is probably
one Senator here, Democrat or Repub-
lican alike, who does not have tremen-
dous respect for the work that he has
done. I am really sorry to see him leave
the Senate. I think it is a great loss for
the country.

When I came here, I only knew about
the Senator from Nebraska. Boy, as I
had a chance to watch him, if you want
to talk about a marriage of personal
integrity with commitment to people
and commitment to country, there is
not anybody who does any better than
the Senator from Nebraska.

Mr. EXON. May I interrupt for just a
moment and thank my friend from
Minnesota. I only yielded him 7 min-
utes, but with the tone he is following,
he can have about 5 hours. [Laughter.]

Mr. WELLSTONE. Mr. President,
first of all, just to try to cut through
all the rhetoric—and we are trying to
get past all of that—the fact of the
matter is, and we all know it, this is
not just a debate about numbers. We
are talking about policies that will
dramatically affect people's lives, the
quality or lack of quality of people’s
lives, depending on what we do. We do
not just disagree about numbers. There
are major policy differences in the
health care area, in children’s issues,
environment issues, in terms of what
constitutes fair taxes—you name it.

The fact of the matter is—and people
in the country know it—there should
not be some rush to recklessness.
These differences are not going to be
worked out in 4 days. Nobody can force
that or make a threat to make that
happen. We all ought to be serious
about the negotiations, and I think we
all are. We should have difficult and
substantive negotiations and debate,
not hate. But you cannot shut the Gov-
ernment down and say, “‘If we do not
get exactly what we want when we
want it, the Government will stay shut
down.’ This does not serve the country
well or serve any of us well. That is my
first point.

My second point is that I would like
to thank the Senator from Nebraska,
and others. I have been involved in
many of these meetings, and many of
us have worked very hard. I think
there is much in the Democratic alter-
native that makes sense. That is to
say, it is clear to me that there is no
question when laid alongside what the
Republicans have proposed, what the
Democrats have proposed, I think, at
least comes much closer to meeting the
Minnesota standard of fairness. It does
not make any sense when my colleague
from Oklahoma says, ‘“We want to do
something that benefits the American
people.” The question becomes: Which
people?
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If you are going to have huge num-
bers of tax cuts, several hundred billion
dollars of tax cuts, which, in the main,
flow to the people who are most afflu-
ent, to the largest corporations, multi-
national corporations, and at the same
time you have reductions in health
care programs that are so important to
seniors or children or working families,
I am not sure that it does benefit most
of the American people. To have zero in
tax giveaways makes a great deal of
sense. To make a strong commitment
to medical assistance and children—ev-
erybody has heard our priorities—I
think makes a great deal of sense. To
do a little bit better in terms of asking
some of the larger corporations to pay
their fair share to eliminate some of
the tax loopholes and outright tax
giveaways, I think, meets a standard of
fairness in this country.

S0, Mr. President, I think that this
budget, compared to the Republican
budget, comes much closer to meeting
a basic standard of fairness. I congratu-
late colleagues for their work on this.

Mr. President, there is, however, one
question that I still have about all of
this. That has to do with why it is that
there is not more on the table in terms
of where we can make cuts. There was
a book written by Donald Barlett and
James Steele, called ‘“America: What
Went Wrong.” It won a Pulitzer Prize.
Then this book came out, which is
called ‘‘America: Who Really Pays the
Taxes."

On the first page, the sentence that
caught my attention says: *‘That when
members of Congress talk about cut-
ting entitlements, they mean yours—
not theirs.”

Then they go on and they talk about
tax law and they say there is “‘one for
the rich and powerful—call the Privi-
leged Person’s Tax Law; another for
you and everyone else—call it the Com-
mon Person's Tax Law."

Now I jump to a letter that the Sen-
ator from Massachusetts sent in re-
sponse to some ads that have come out
by some of the leading corporate ex-
ecutives calling for resolution of this
budget crisis where the Senator from
Massachusetts calls on them to agree
that tax subsidies for wealthy individ-
uals and corporations should bear their
fair share of the reductions needed to
reach a balanced budget.

I now read from one paragraph I
think is extremely interesting:

1 make the following proposal, the Repub-
lican plan would provide a reduction of 17
percent in the Federal budget in the next 7
years, exclusive of defense spending and So-
cial Security. Reducing the $4 trillion in tax
subsidies by 17 percent would achieve savings
of $680 billion. If we applied the 17 percent re-
duction to only one-quarter of the tax ex-
penditures, we would save $170 billion, a huge
step toward providing the additional savings
needed in the current impasse to balance the
budget fairly in 7 years.

This is the disconnect between Wash-
ington and the rest of the country that
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I do not understand, because 70 to 80
percent of the country will say, ‘“‘Look,
if you are going to ask everybody to
tighten their belts, look at some of
these tax giveaways to some of these
huge multinational corporations and
ask them to be a part of the sacrifice.
Why focus on nutrition for children, or
Medicare for seniors, but not these sub-
sidies for oil companies, or tobacco
companies, or pharmaceutical compa-
nies, you name it?”

Mr. President, I do not understand
why it is we cannot do more. As Sen-
ator KENNEDY said in this letter, we are
talking about a tiny percentage, which
can net $170 billion. It seems to me
that what explains the difference is
sort of power in America. I really think
if this deficit reduction is going to be
based upon a standard of fairness, this
corporate welfare has to be on the
table, and we have to do a better job in
terms of plugging some of these loop-
holes and doing away with some of
these tax giveaways.

The second point is the Pentagon
budget. Mr. President, let me simply
say that by a conservative estimate,
over 10 years, you could have $114 bil-
lion of reduction in Pentagon expendi-
tures. I have a chart of a variety of dif-
ferent ways. Many people have said,
my God, can we not also look at the
military contractors and have some re-
ductions here? Mr. President, I remind
my colleagues that the real national
security is not more B-2 bombers that
the Pentagon says it does not need, to
the tune of $1.5 billion each. The real
national security is when we invest in
people in our own communities. I
would argue that the corporate welfare
and some of the military contracts
ought to be on the table and that we
can do better in terms of meeting the
standard of fairness, since we all agree
that we have to balance the budget.

1 yield the floor.

Mr. MACK. Mr. President, I yield 4
minutes to the distinguished Senator
from Michigan.

Mr. ABRAHAM. Mr. President, I
want to make a couple of comments
today in response to some issues that
have been raised and then focus on
what I think we are about here.

Earlier, concerns were raised with re-
spect to the manner in which the non-
partisan Congressional Budget Office
scores the various polices and eco-
nomic projections that make up the
budget. In response to these remarks, 1
would like to say this: In my State of
Michigan, people are concerned with
the way Washington does its book-
keeping. For them, the principal criti-
cism of the Congressional Budget Of-
fice, leaving aside the issue of whether
it is partisan or not, is that it is too
optimistic.

In Michigan, and other States as
well, average working men and women
think Washington has been way too
liberal in our bookkeeping for way too
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long. Too often in the past, we relied
on rosy economic projections to make
it appear as if we were taking action,
whether it was in deficit reduction or
in any other area of Federal Govern-
ment activity, only to see those rosy
scenarios unrealized.

For that reason, it is in our interest
to have a budget office that scores our
legislation on a conservative basis. Mr.
President, I have very little fear that
Congress will have difficulty figuring
how to spend the surplus, should the
Congressional Budget Office’s numbers
prove to be too conservative. On the
other hand, I am confident, based upon
the last 25 years of behavior, that Con-
gress will have a very difficult time
making additional spending cuts, if we
use too optimistic projections that re-
sult in future deficits.

I should point out that the Congres-
sional Budget Office is taking the same
kind of conservative approach that the
average American family takes when it
projects how it is going to handle its fi-
nances. I know in my family, and in
families across the country, nobody
sits down and says, “‘I think there is a
good chance I am going to get a big
raise in 2 years or 4 years," and base all
of their spending decisions on that as-
sumption. Instead, they try to be, if
anything, conservative in their expec-
tations so that they do not end up in
debt. So I applaud the Congressional
Budget Office for its efforts to finally
bring a conservative, practical ap-
proach to the way it does its business.

Second, Mr. President, I think it is
important that this resolution brings
us back to what we are about. What we
are about is balancing the budget and
reducing the growth of Government.
We are about trying to make sure that
Government does not consume so much
of our wealth so that the people in
America, the families in this country,
find themselves spending too much of
their time working for us in Washing-
ton instead of the other way around.

In addition, Mr. President, what we
are about is allowing those families to
keep more of what they earn. This res-
olution—and I think we should not lose
sight of it—includes provisions for re-
ducing the tax burden on families and
stimulating economic growth. That is
important.

We learned in previous budget deals
that increasing taxes on this country’s
job creators hurts families. I believe
there was a significant luxury tax on
boats that was imposed 5 years ago.
What happened? To no one's surprise,
at least to people who look at these
things in the economic sense, the num-
ber of boats being produced in this
country quickly and dramatically
dropped. Numerous boat builders went
out of business, and thousands of jobs
were destroyed. So that luxury tax was
repealed. A whole industry of working
people with families found themselves
suffering because we thought you can
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tax and tax and not have repercussions
that affect average people. Instead, as
this resolution makes clear, we should
reduce the tax burden on families and
businesses alike.

In conclusion, Mr. President, what
we are about is balancing the budget,
letting people keep more of what they
earn, and putting our priorities in the
right order. That is why this resolution
should pass. I urge its adoption.

Mr. MACK. I yield 4 minutes to the
distinguished Senator from Georgia.

Mr. COVERDELL. Mr. President, I
rise in support of the resolution as
well. I want to reinforce the remarks
that have just been made by the distin-
guished Senator from Michigan.

I point out that since the Congres-
sional Budget Office began forecasting
in 1976, it has been more accurate than
OMB private forecasters on the four
economic indicators most important to
the budget: inflation, economic growth,
3-month Treasury bills, and 10-year in-
terest rates. In long-run forecasts, CBO
has outpurchased OMB for 12 of the
last 15 years. In fact, both CBO and the
past five administrations have been
more likely to be too optimistic in-
stead of too pessimistic. As June
O’Neill says, it is CBO's view that err-
ing on the side of caution increases—
increases—the likelihood that a bal-
anced budget will actually be achieved
in the time desired.

Mr. President, I want to respond to
my colleague from Nebraska, Senator
EXON's remarks, about acrimony. Cer-
tainly we have seen that, but the Presi-
dent does not escape the admonition of
the Senator from Nebraska. If you
watch any of the newscasts or any of
pronouncements that have been made
by the President with regard to the
balanced budget, you would see imme-
diately that he is engaged in the very
practice that you suggested that we
should not.

Today, because of paid advertising
and the President’'s remarks about our
proposals for Medicare, a majority of
Americans believe that our budget ei-
ther freezes the investment per bene-
ficiary, or a third of the Americans be-
lieve that our budget cuts the pay-
ments—cuts them. That is not true.
But the President continues to say
that over and over and over. Now, in
time, I am not concerned about it be-
cause the truth will come out. The fact
that we are increasing our spending on
Medicare by 71 percent—actually a bit
more than suggested by the First Lady
in the health care debate last year—
that is not true, but it is repeated de-
spite the fact that even Washington
Post editorials have called his com-
ments shameless. If you talk about the
demeanor of the Senate, I hope that
you would address some of those re-
marks to the White House itself.

With regard to the balanced budget, I
think it useful from time to time to re-
view the lineage of the debate, Mr.
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President. It began with the effort to
pass a balanced budget amendment
which failed in this Senate by one vote.
Had the President supported the bal-
anced budget amendment, I believe it
would have passed with 75 votes in the
Senate, because clearly a number of
Members on the other side of the aisle
changed their vote over the President’s
admonition or suggestion that we not
have a balanced budget amendment.

At the time, the argument made was
that the Congress simply had to have
the will. We did not need an amend-
ment to the Constitution, we needed
the will. For the first time, this Con-
gress in almost three decades has de-
veloped a will and passed a balanced
budget.

I rise in support of this. I hope all my
colleagues will come to the table for a
Balanced Budget Act this session.

Mr. EXON. I yield 2 minutes to the
Senator from Kentucky.

Mr. FORD. I thank my friend.

Mr. President, I am a little bit older
than some in this Chamber and going
back to the years when I was growing
up, my grandfather would not make
any kind of a contract on Sunday. He
never had to worry about signing a
paper during the week; we always
shook hands. A handshake was our
bond, and our word was our bond.

I hear a lot about all the blame on
the President. I listened to the major-
ity leader say now we are finally going
to get some adults to negotiate the bal-
anced budget—some adults. Well, the
President calls to get the adults to-
gether, I guess. That was the majority
leader, the Speaker of the House of
Representatives, and the President of
the United States. They shook hands
after 2%2 hours, or better than 2 hours,
I understand, on what they would do.

The Democratic Caucus in the Senate
voted unanimously under those cir-
cumstances to give to our minority
leader, our Democratic leader, the abil-
ity to go and represent us. I assumed
from the remarks of the majority lead-
er that he had the same respect and ad-
monition from those on his side. But,
lo and behold, the Speaker of the House
could not get his caucus to agree to sit
down and work out a CR, to develop
the framework, to arrive at a balanced
budget in 7 years.

We hear the CBO is conservative and
OMB is optimistic. Let me just say,
something happened to CBO. They got
optimistic and increased their projec-
tion by $135 billion and got them closer
to OMB. I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Florida has 7T minutes and 25
seconds, and the Senator from Ne-
braska has 1 minute.

Mr. MACK. I yield 4 minutes to the
Senator from Wyoming.

Mr. THOMAS. Mr. President, I rise in
support of the resolution. It seems to
me it is a very important restatement
of where we have been.
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I appreciated the enumeration of the

Senator from Kentucky of what has
happened here. One of the difficulties is
that the Vice President came on TV
and said there is no agreement, and
that caused people to have some con-
cern.
I take my 3 minutes to get away a
little bit from the numbers and put
myself back in Cody, WY, where I grew
up, and say, what is the responsibility
here to do something about balancing
the budget as a citizen? It seems to me
there are several that are very mean-
ingful.

No. 1, it is personal, it is parochial, it
is selfish, I suppose.

I think if we can balance the budget,
it means that every family that has
loans on their home, every family that
has loans on their car, every family
that has educational loans will find,
because of lower interest, there is a
benefit of $2,500 or $3,000 to many fami-
lies.

I think, second, it has something to
do with responsibility. If we are going
to enjoy some benefits, those of us who
are enjoying them, we should pay for
them. This idea of enjoying the bene-
fits and putting it on the credit card
for someone else does not fly. This is a
democracy. This is freedom that we
protect. With that goes some respon-
sibility to do some things.

Concern about our kids—we have to
be concerned about the future, when
interest becomes the largest single line
item in the budget, interest on the
debt, and we simply pass that along,
along with §5 trillion in debt.

I think we have to have some consid-
eration for change in the direction of
Government. I really believe most peo-
ple say the Federal Government is too
big and it costs too much and we need
to change that. That is a fundamental
change we are seeking to do here. Bal-
ancing the budget and doing something
about containing the growth of entitle-
ments is a fundamental issue. It is not
arithmetic. That is what is going on
here. I think it is terribly important.

Credibility—I think there is a certain
function of credibility in this body. We
have said we are going to balance the
budget. We have said, in a resolution
some 30 days ago, we are going to bal-
ance the budget in 7 years, using CBO
numbers. We ought to do that. Many of
us came here—we have not been here as
long as some others—and we said one
of the things we want to do is we want
to be responsible in spending and bal-
ancing the budget. There is a credibil-
ity question here for all of us.

So, Mr. President, I certainly think
we have a great opportunity to move
forward, not only this morning but in
this total matter of balancing the
budget. We can do it., We have an op-
portunity, the first opportunity in
nearly 30 years. It would be a shame
not to take advantage of it.

I yield the floor.
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The PRESIDING OFFICER. Who
yields time?

Mr. MACK. I inquire how much time
remains.

The PRESIDING OFFICER. There re-
mains 4 minutes and 30 seconds.

Mr. MACK. I yield 1 minute to the
Senator from Idaho.

The PRESIDING OFFICER. The Sen-
ator from Idaho is recognized for 1
minute.

Mr. CRAIG. Mr. President, let me
reminisce, if I could, with the Senator
from Wyoming. When we talk numbers,
we talk people. If we do not believe our
actions here and if the President does
not believe his actions have con-
sequences on people, then we are not
thinking very straight.

We watched the stock market bounce
around this week as the Congress and
the President tried to come to a budget
agreement. While the stock market is a
reaction of people, it is also a barom-
eter of the economy and how people
think the economy will work. The
economy in our country clearly trans-
lates to jobs and incomes, spendable in-
comes, and the security of a home and
a family and food on the table—and it
always has.

What we are talking about in a bal-
anced budget and a tax cut is 32 billion
dollars’ worth of real, disposable in-
come. That is family income. That is
food on the table. That is a college edu-
cation. Mr. President, $66.2 billion of
consumer expenditure, that is what the
stcck market was reacting to yester-
day.

My time is up. Let me close.

Mr. President, our actions have con-
sequences and a balanced budget and a
tax cut going with it create the kind of
economic vitality in this country that
is good for people, working people,
families, income, security.

The PRESIDING OFFICER. The time
of the Senator has expired.

Who yields time?

The Senator from Nebraska.

Mr. EXON. How much time do I have
remaining, Mr. President?

The PRESIDING OFFICER. The Sen-
ator has 1 minute and 12 seconds.

Mr. EXON. I understand there is
some talk about a unanimous consent
agreement to extend the time. Does the
manager on the other side know about
this?

Mr. MACK. I was under the impres-
sion what we were going to do was to
have the vote at 11 o'clock; we were
not extending the time on the debate.

Mr. EXON. I think that would be the
best of all worlds. Let me conclude,
then, on the remainder of the time that
I have.

Despite the temptation that has been
offered me by those on the other side,
trying to bait this Senator into rancor-
ous political discussions, I said at the
outset that was not my goal. I just re-
ceived a call from Leon Panetta, the
Chief of Staff. Some progress has been

December 21, 1995

made. We are going to have a meeting
at 1 o’clock today and another meeting
at b o'clock. Then the chief negotiators
on the Senate side, Democrat and Re-
publican, will make presentations of
how well we are going forward to the
White House in the morning, as I un-
derstand it, in front of the big five.

We are trying to move things along.
So, despite the baiting, I am not going
to become involved in a partisan de-
bate at this time to pick each other
apart. This is a time to come together,
and I hope, if we extend the time for
the vote, we do not extend the debate.

The PRESIDING OFFICER. The time
of the Senator has expired. The Sen-
ator from Florida.

Mr. MACK. Mr. President, again I
state it is my intention to conclude the
debate. I believe we are extending the
time for the vote to accommodate
Members of the Senate, but I do not see
any need to continue the debate.

Mr. President, let me close then with
my remarks in asking the Senate to
support the resolution that is before
us. As I said a moment ago, it is unfor-
tunate the Senate would have to spend
this time to remind the President of a
commitment that he made over 30 days
ago.

I can remember the excitement that
occurred when there was an agreement
on the part of the President to a 7-year
balanced budget scored by the Congres-
sional Budget Office, thinking that
that really set us on the road toward
an agreement. We have now seen,
again, over 30 days go by and the ad-
ministration has failed to put forward
a budget that balances in 7 years.

Several speakers on the other side
spoke about the failure to have a con-
tinuing resolution. Frankly, I believe
the House has failed to provide a con-
tinuing resolution because they have
looked at the actions on the part of the
administration and, based on what
they perceived their promises to be
over 30 days ago, they in fact feel that
they were fooled. One of the things
that people have learned over the years
is, if you get fooled one time, you do
not fall for the same trick a second
time. So the House has said they want
to see a balanced budget before they
extend Government activities.

There is, in fact, a fundamental dif-
ference between our approach and that
of our colleagues on the other side of
the aisle. Our first objective is getting
a balanced budget. Then Government
will proceed. Their first concern is get-
ting Government to move forward and
then we will discuss a balanced budget.
To us, the No. 1 concern is balancing
the budget.

The reason we are concerned is be-
cause we think that as a result of that
balanced budget, everyone in America
will have greater opportunities—great-
er opportunities for jobs, there will be
more businesses created, we will see in-
terest rates come down, we will see
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lower payments on mortgages, on auto-
mobile loans, on student loans and so
forth. America’s opportunity will be
tremendous if we can just get to the
point where we agree that we should
not spend more than we are taking in,
that we ought to let hard working men
and women keep more of their earned
income.

There were some remarks made with
respect to corporate welfare. It is in-
teresting, my colleagues on the other
side of the aisle talk about the moneys
earned by individuals and corporations
as if it were the Government's and we
were going to decide how much they
get to keep of their money, as opposed
to the other way around.

I yield whatever time I have.

The PRESIDING OFFICER. The time
of the Senator has expired. The Sen-
ator from Idaho.

Mr. CRAIG. May I inquire where the
Senate is at this moment, with the
time having expired?

The PRESIDING OFFICER. Under
the previous order, the Senate is sup-
posed to adopt the amendment of the
Senator from South Dakota and then
proceed to an immediate vote on the
resolution.

The Senator from Florida.

Mr. MACK. Mr. President, I ask
unanimous consent the vote occur on
adoption of House Joint Resolution 132
at 11 a.m.

The PRESIDING OFFICER. Is there
objection?

Mr. EXON. Mr. President, reserving
the right to object, I would like to
agree with my colleague on this. I
would like to offer a substitute by ask-
ing unanimous consent that the vote
occur on the adoption of House Joint
Resolution 132 at 11 a.m., with the time
between now and 11 a.m. equally di-
vided as in morning business, with the
time remaining on this side under the
control of the Senator from North Da-
kota.

The PRESIDING OFFICER. Is there
objection?

Mr. MACK. Mr. President, reserving
the right to object.

The PRESIDING OFFICER. The Sen-
ator from Florida.

Mr. MACK. I suggest to my colleague
that we just, since there seems to be
some interest in this issue, since we
are going to have the vote at 11, that
we now just continue the debate with
time equally divided.

Mr. EXON. No objection. Whatever
you want.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Who yields time? The Senator from
Nebraska.

Mr. EXON. Mr. President, how much
time do I have remaining under my
control, under the new arrangement?

The PRESIDING OFFICER. The Sen-
ator from Nebraska has 9 minutes and
40 seconds.

Mr. EXON. How much?
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The PRESIDING OFFICER. Nine
minutes and 40 seconds.

Mr. EXON. I yield 9 minutes and
forty seconds to the Senator from
North Dakota, with his allotment to
any other Senators on our side wishing
to speak out of that time.

The PRESIDING OFFICER. The Sen-
ator from North Dakota is recognized
for 9 minutes and 33 seconds.

Mr. DORGAN. Mr. President, I appre-
ciate the Senator from Nebraska pro-
viding me the time. If it is the intent
of some on the other side who want to
speak in the middle of this, I would be
happy to accommodate that as well. I
know the Senator from Idaho is wait-
ing to speak. I will speak for a couple
of minutes, and then I would be happy
to let the Senator from Idaho speak,
after which I would like to reclaim the
balance of the time.

Mr. President, as I was listening to
the debate this morning, it occurred to
me that it is time, on December 21, to
turn down the volume just a bit on the
discussion that has been held on these
budget issues, especially on the floor of
the Senate and here in Washington. It
is appropriate for us to be struggling to
find a way to put this puzzle together.
The pieces do not always seem to fit
just right. It has been difficult to find
a way to put it together to make it
work,

On the other side, we hear that they
say the top priority is a balanced budg-
et. It is a priority. I have said two or
three times—let me say again this
morning—that I give the majority
party credit for pushing for the bal-
anced budget. They deserve credit for
that. But it is only one of the goals.
Let us balance the budget and at the
same time protect other important pri-
orities. In other words, let us balance
the budget and do it the right way. If
one says the only goal we have is to
balance the budget, you fall short, it
seems to me. Balance the budget, and
do it the right way.

As we struggle to do this the right
way by cutting spending, protecting
Medicare and Medicaid, and trying to
make sure those who are vulnerable in
this country are not going to be hurt,
I ask that as we sort through the menu
of how we get to a balanced budget
that we do it thoughtfully. And at the
end of the day when people turn the
page on the plan, if there is a plan that
is agreed to—and I hope there is—that
you do not come to a page that says,
“Wait a second. What is this? What is
this deal? Who put this in? Why on
Earth would this be part of the plan?"

The plan was passed here that bal-
anced the budget. It includes a little
thing called repeal of 956(A). I will bet
there are not four people here in Con-
gress who know what this meant or
what it did or why it was done. I do not
know whether the other Members on
the Senate floor know about the repeal
of section 956(A). It is only $244 million.
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So when I say only in the scheme of
the billions of dollars that are put into
these agreements, $244 million prob-
ably does not seem like much to some-
body who wrote this. What is repeal of
Section 956(A)? It says to U.S. compa-
nies which have moved their jobs over-
seas—manufacturing plants that might
have been closed in America and moved
the jobs overseas—that we will give
you a tax break to do that and we will
make the tax break even a little more
generous by about $244 million by re-
pealing section 956(A). If anybody
thinks there is a reason to make it
more attractive to move American jobs
overseas at ftaxpayer expense, about
$244 million, I would like to hear the
reason for that.

I only use this as an example of the
things that are in a plan that, in my
judgment, does not make sense. Let us
decide that we will put a plan together
that balances the budget, score it with
the Congressional Budget Office and do
it in 7 years, but do it in a way that all
of us can go home and talk to people
and say, ‘‘“We protected Medicare. We
protected Medicaid. We are not going
to hurt the vulnerable people in this
program. We will protect programs
that make this a better place.”

If we can do all of that, then we will
have succeeded in doing something im-
portant for the future of this country.
The difference, it seems to me, is that
for the moment someone on the other
side says we have only one goal and
that is balance the budget. You need to
expand that to a goal of balancing the
budget while protecting the things that
are important and are priorities to our
country.

I understand the Senator from Idaho
has a time constraint. If you do not
mind, I will relinquish the floor with
the intention of reclaiming the floor
when the Senator from Idaho is com-
pleted.

Mr. President, I yield the floor.

Mr. MACK. Mr. President, I yield 3
minutes to the Senator from Idaho.

The PRESIDING OFFICER. The Sen-
ator from Idaho.

Mr. CRAIG. Mr. President, I thank
my colleague for yielding.

Let me respond in part to the Sen-
ator that has just spoken because so
many have been arguing for so long.
Balancing the budget is fine. I happen
to be one of those who for well over a
decade has argued that this country
must come to grips with its spending
habits, that we are indebting a future
generation in such a dramatic way that
the consequences will be incalculable.

Now, there is an interesting drum-
beat down at the White House amongst
some who, while they will argue they
support a balanced budget by concept,
say let us do so without any consider-
ation of tax cuts. The Senator hap-
pened to suggest one that is offered. I
think he is right. Few would know all
the details of that particular tax cut,
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but there is one thing that becomes
very clear in the whole of what we try
to do with a balanced budget.

To reduce Federal spending alone—
because Federal spending has become
such a very large part of the U.S. econ-
omy—does, in fact, have economic con-
sequences that in part can become neg-
ative unless there is an appropriate
stimulus on the other side that bal-
ances it out so that you get accelerated
growth in the private sector, the job-
creating kind of stimulus that offsets
some of that expenditure. And I happen
to think that it is a more positive kind
of expenditure if it is going on out in
the private sector and not necessarily
money being taken from the private
sector funneled through the public sec-
tor and allowing us to decide how it
gets spent.

There is no doubt that a pure pattern
of spending reductions by Government
with no consideration for economic
stimulus on the outside—by recogniz-
ing some capital gains, by assuredly
recognizing the ability of the individ-
ual wealth-creating, job-holding family
to properly invest and to have more
money to spend—might not have the
right kind of economic consequences in
the macro sense of the economy.

That is why we have tried to couple
some tax cuts along with it to middle
and lower income Americans and to
some of the economic job-generating
sectors of our country to create posi-
tive stimulus all the way around.
There are few economists that will dis-
agree with what I have just said; that
as you offset one side of the overall
large economy of Government, you
have to stimulate the other. That is ex-
actly what we are trying to do at this
moment.

I have spoken enough on this. I think
it is important that we talk about
linking the two together. Balancing
the budget is something I have strong-
ly supported, and will, but let us also
talk about the value of leaving money
in the private sector and stimulating it
for economic growth purposes and job
creation.

Mr. DORGAN. Mr. President, I want
to continue this discussion because I
think it is a good discussion. I have
enormous respect for the Senator from
Idaho. He has been faithful to the issue
of wanting to balance the budget. He
and I would disagree as to whether it
makes sense to propose a very signifi-
cant tax cut at the same time you are
trying to balance the budget. I happen
to think first things first: cut spending
and balance the budget. When you are
done with that job, then turn to the
Tax Code and talk about cuts for those
who need it.

Every time I hear someone, espe-
cially on the other side, talk about a
stimulating tax cut, I always look at
who they are stimulating. The wrong
people get stimulated. It is interesting
to me that the changes that the major-
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ity party would propose in their plan
on the earned income tax credit—I do
not think there is any great dispute
about this—would result in a higher
tax burden than is now experienced by
many Americans, millions of Ameri-
cans who earn less than $30,000 a year.

So if one is stimulating some of the
folks in this country who have the
largest incomes but saying to those
who have $20,000 or $15,000 in income,
“By the way, the stimulus does not
work for you, you are going to have to
pay a little more in taxes,” I say, ‘‘Gee,
I think those folks might want to be
stimulated a while by the majority
party as well.”

I would like to yield for just a mo-
ment for a point that the Senator from
New Mexico wanis to make, Senator
BINGAMAN.

Mr. BINGAMAN. Mr. President, I did
want to ask the Senator from North
Dakota a question. He referred to the
old phrase ‘‘first things first,” and I
have tried to read Peter Drucker and
Steven Coffey and some of these people
who advise us on proper management
procedures, and they all make that
same point—{first things first. It seems
to me the first thing we ought to be
doing in this Congress is to be passing
a continuing resolution to fund the
Government.

My question relates to an article
that is in the morning paper where it
says, ‘‘GOP Pledges to Pay Furloughed
Workers."" It says, ‘‘Congressional Re-
publican leaders promised yesterday
that the 260,000 Federal workers idled
by the budget battle would eventually
actually be paid for their days they are
furloughed.”

Then it goes on to say, At a GOP
meeting yesterday, House Speaker
NEWT GINGRICH persuaded party mem-
bers to agree to pay employees for days
missed. The employees are losing about
$40 million a day in wages, according to
the administration."”

The question I get most from people
in my State is, if you promise to pay
these people, why not send them to
work? It is one thing to charge the tax-
payers $40 million a day for their serv-
ices—and you can argue whether that
ought to be done or not if you do not
like the Government—but why are we
paying people and not letting them
work? It just does not make any sense
to the people I represent.

It seems to me that this place is be-
coming more Alice in Wonderland
every day, and that is a classic exam-
ple. If the Senator has a comment on
that, I would be interested in hearing
it;

Mr. DORGAN. Mr. President, I heard
Ted Koppel ask one of the Members of
the House last evening twice the same
question: What kind of leverage are
you getting if you say to Federal work-
ers you cannot come to work but we
will pay you anyway? Are you not just
penalizing taxpayers? What kind of le-
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verage do you think you are getting
with that?

He asked the question twice, and, of
course, there is not an answer for it. It
is a case of someone having an argu-
ment with their relative and deciding,
well, I am angry at my uncle here who
I just had an argument with. I think I
will walk across the street and punch
my neighbor.

What sense does it make to suggest
the Government ought to be shut down
so the American taxpayer can pay Fed-
eral workers who are not allowed to
come to work? That just makes no
sense to me at all. And that is first
things first. The Senator from New
Mexico is correct. We ought to pass a
clean funding resolution, a funding bill
right now, within 20 minutes have
those people come back to work, and at
least solve that issue first.

But, second, then we ought to go to
the balanced budget amendment. I am
hopeful that these talks at the White
House will bear some fruit. I do not be-
lieve I have the time to continue to
talk about how you get to a balanced
budget.

How much time is remaining, Mr.
President?

The PRESIDING OFFICER. The Sen-
ator has 29 seconds.

Mr. DORGAN. But I was going to
make the point about those who say,
here is the menu, including all kinds of
special little deals. Let us give a §$7
million tax cut each to 2,000 corpora-
tions by changing the alternative mini-
mum tax—a $7 million check to 2,000
corporations. And I am asking myself—
I happen to think we ought to balance
the budget—is this the way we ought to
balance it?

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. MACK addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Florida.

Mr. MACK. The time remaining,

please.

The PRESIDING OFFICER. The Sen-
ator has 6 minutes 30 seconds.

Mr. MACK. I yield 6 minutes to the
Senator from New Hampshire.

The PRESIDING OFFICER. The Sen-
ator from New Hampshire is recognized
for 6 minutes.

Mr. GREGG. I thank the Senator
from Florida.

I rise in support of the resolution. I
guess the real question here is why we
have reached the point where we need
this resolution, which once again
states that we want to have a balanced
budget in 7 years and that we want to
use CBO figures.

The reason we have arrived at this
point is because there has been an in-
consistency from the administration,
specifically from the President, as to
what his position is on a balanced
budget, as to what his position is on a
timeframe for a balanced budget, as to
what his position is on how we will ac-
count for getting to a balanced budget.
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We have had four different budgets
sent up here by this administration.
Not one of them has been in balance.
Every one of them has been rejected by
their own party within this Senate, if
not on a formal vote, at least infor-
mally, a couple at least with formal
votes, and we have an administration
which has one day been in favor of a
welfare reform bill which was passed by
this Senate and then a few days later
been opposed to the welfare reform bill
passed by the Senate. We have an ad-
ministration, the chief spokesman of
which on health care, the wife of the
President, has said that she wants to
see a rate of growth in Medicare at 6 to
T percent and the President in the same
basic timeframe excoriating Repub-
licans because we have proposed a rate
of growth in health care, in Medicare,
which is 6 or 7 percent.

The inconsistency that comes forth
from this administration is consistent.
That is about the only consistent thing
about this administration—its incon-
sistency.

So we are once again calling on the
administration to commit to what we
thought they committed to 3 or 4
weeks ago but which they have backed
off of, which is to balance the budget in
7 years and use CBO figures.

We have heard a lot of discussion
about why this is important, but I just
want to reiterate that unless you look
at the issue of how you are balancing
the budget off the same baseline, un-
less everybody is looking at the same
numbers, you can never get to any
agreement assuming an agreement is
possible. But there is a big issue here
also, and that is that the few times we
have been able to get any definitive di-
rection out of the White House, it has
become very clear that there are some
deep philosophical differences between
the two parties.

We believe that borrowing from our
children to pay for the costs of operat-
ing the Government today is wrong,
that it is fundamentally wrong. I heard
the Senator from North Dakota talk
about the vulnerable people in our soci-
ety. Who is more vulnerable than our
children, people who are being asked,
even though they do not have any abil-
ity to confirm this decision, to take on
the debt which our generation is run-
ning up? We have, as Republicans, said
this is not right, and therefore we put
together a real budget that reaches
balance in 7 years.

Second, we have said you cannot run
a system to assist our senior citizens if
we know the system is going to go
bankrupt in 7 years. We have been told
by the trustees of the Medicare trust
fund that it goes bankrupt in 7 years
unless something is done, and so we
have stood up and made a proposal
which puts that system into solvency.

We have done it in a way which gives
seniors more choices than they have
today, which gives seniors the same op-
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tions essentially as Members of Con-
gress in choosing their health care. We
have done it by using the marketplace.

We have further said that if you have
a welfare system which says to people,
you can stay on welfare all your life
and then you can have your children on
welfare, whether they are legitimate or
illegitimate, and they can have their
children on welfare, that is wrong; that
people should not be on welfare for the
remainder of their existence in this
country but they should be asked to
participate in the system of productiv-
ity which creates the ability to benefit
those who are in need, and it is called
work.

So we have proposed under our wel-
fare proposal that people be required to
go to work after a reasonable amount
of time, 2 years, and after 5 years of
being on welfare they not be any longer
a charge to the State but be required
to be out in society being a productive
citizen. .

These goals which we have—bal-
ancing the budget so that our children
do not get the bills for this time but
have an opportunity in their time to be
successful; creating a Medicare system
which is, first of all, solvent and, sec-
ond of all, gives our seniors the same
choices in the marketplace as citizens
who are in the private sector; which al-
lows a welfare system which is really
directed at caring for the people who
need support, not for the people who
are abusing and using the system—
these basic goals which we have put
forward have been essentially rejected
by this administration. They have ei-
ther been rejected out of hand or they
have been rejected in indirect ways
through the manipulation of the num-
bers or the proposals that they have
brought forward.

Underlying this administration’s
basic philosophy there appears to be a
goal, or maybe it is their philosophy
that is the goal, and it is called reelec-
tion. That is what is driving the basic
decisions which we hear from the
White House. There is no desire for
substantive change for the purposes of
improving the Medicare system or im-
proving the Medicare system and get-
ting our Government into balance.
There does appear, however, to be a
substantive drive for reelection. And
that drive for reelection has caused
this administration to time and again
put forward proposals which are super-
ficial, inconsistent.

The PRESIDING OFFICER. Time has
expired.

Mr. GREGG. I thank the Chair for
noting that. I will just simply wrap up
by saying if we are going to accomplish
a balanced budget, we have to get this
administration to agree to a balanced
budget, to do it in 7 years, to do it with
CBO figures, and to do it by addressing
the spending that the Government is
presently involved in.

The PRESIDING OFFICER. All time
has expired.
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Mr. MACK. Have the yeas and nays
been ordered?

The PRESIDING OFFICER. They
have not been.

Mr. MACK. I ask for the yeas and
nays.

The PRESIDING OFFICER. Is there a
sufficient second? There is a sufficient
second.

The yeas and nays were ordered.

The PRESIDING OFFICER. Under
the previous order, the Senate adopts
the amendment of the Senator from
South Dakota, Senator DASCHLE.

So the amendment (No. 3108) was
agreed to.

The PRESIDING OFFICER. The
question is on the engrossment of the
amendment and third reading of the
joint resolution.

The amendment was ordered to be
engrossed, and the joint resolution to
be read a third time.

The joint resolution was read a third
time.

The PRESIDING OFFICER. The joint
resolution having been read the third
time, the question is, Shall the joint
resolution pass?

The yeas and nays have been ordered.
The clerk will call the roll.

The bill clerk called the roll.

Mr. LOTT. I announce that the Sen-
ator from Texas [Mr. GRAMM], the Sen-
ator from Indiana [Mr. COATS], and the
Senator from Delaware [Mr. ROTH] are
necessarily absent.

I also announce that the Senator
from Missouri [Mr. ASHCROFT] is absent
due to a death in the family.

I further announce that, if present
and voting, the Senator from Missouri
[Mr. ASHCROFT] would vote ‘‘yea.”

Mr. FORD. I announce that the Sen-
ator from New Jersey [Mr. BRADLEY] is
necessarily absent.

The PRESIDING OFFICER (Mr.
GREGG). Are there any other Senators
in the Chamber desiring to vote?

The result was announced—yeas 94,
nays 0, as follows:

[Rollcall Vote No. 611 Leg.]

YEAS—¥
Abraham Dorgan Kerrey
Akaka Exon Kerry
Baucus Faircloth Kohl
Bennett Feingold Kyl
Biden Feinstei L Ty
Bingaman Ford Leahy
Bond Frist Levin
Boxer Glenn Lieberman
Breaux Gorton Lott
Brown Graham Lugar
Bryan Grams Mack
Bumpers Grassley McCain
Burns Gregg McConnell
Byrd Harkin Mikulski
Campbell Hatch Moseley-Braun
Chafee Hatfield Moynihan
Cochran Heflin Murkowski
Cohen Helms Murray
Conrad Hollings Nickles
Coverdell Hutchison Nunn
Craig Inhofe Pell
D'Amato Inouye Pressler
Daschle Jeffords Pryor
DeWine Johnston Reid
Dodd Kassebaum Robb
Dole Kempthorne Rockefeller
D ici K dy Santorum
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Sarbanes Snowe Thurmond
Shelby Specter Warner
Simon Stevens Wellstone
Simpson Thomas
Smith Thompson

NOT VOTING—5
Ashcroft Coats Roth
Bradley Gramm

So the joint resolution (H.J. Res. 132)
was passed.

The preamble,
agreed to.

Mr. BENNETT. Mr. President, I move
to reconsider the vote, and I move to
lay that motion on the table.

The motion to lay on the table was
agreed to.

Mr. BENNETT addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Utah is recognized.

as amended, was

SECURITIES LITIGATION REFORM
ACT—VETO

Mr. BENNETT. Mr. President, I un-
derstand the veto message with respect
to the securities litigation bill has ar-
rived from the House.

The PRESIDING OFFICER. The Sen-
ator is correct.

Mr. BENNETT. I ask unanimous con-
sent that the veto message be consid-
ered as having been read and it be
printed in the RECORD and spread in
full upon the Journal.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The PRESIDING OFFICER laid be-
fore the Senate a message from the
President of the United States to the
House of Representatives, as follows:

To the House of Representatives:

I am returning herewith without my
approval H.R. 1058, the “Private Secu-
rities Litigation Reform Act of 1995."
This legislation is designed to reform
portions of the Federal securities laws
to end frivolous lawsuits and to ensure
that investors receive the best possible
information by reducing the litigation
risk to companies that make forward-
looking statements.

I support those goals. Indeed, I made
clear my willingness to support the bill
passed by the Senate with appropriate
“safe harbor' language, even though it
did not include certain provisions that
I favor—such as enhanced provisions
with respect to joint and several liabil-
ity, aider and abettor liability, and
statute of limitations.

I am not however, willing to sign leg-
islation that will have the effect of
clogsing the courthouse door on inves-
tors who have legitimate claims. Those
who are the victims of fraud should
have recourse in our courts. Unfortu-
nately, changes made in this bill dur-
ing conference could well prevent that.

This country is blessed by strong and
vibrant markets and I believe that
they function best when corporations
can raise capital by providing investors
with their best good-faith assessment
of future prospects, without fear of
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costly, unwarranted litigation. But I
also know that our markets are as
strong and effective as they are be-
cause they operate—and are seen to op-
erate—with integrity. I believe that
this bill, as modified in conference,
could erode this crucial basis of our
markets’ strength.

Specifically, I object to the following
elements of this bill. First, I believe
that the pleading requirements of the
Conference Report with regard to a de-
fendant's state of mind impose an un-
acceptable procedural hurdle to meri-
torious claims being heard in Federal
courts. I am prepared to support the
high pleading standard of the U.S.
Court of Appeals for the Second Cir-
cuit—the highest pleading standard of
any Federal circuit court. But the con-
ferees make crystal clear in the State-
ment of Managers their intent to raise
the standard even beyond that level. I
am not prepared to accept that.

The conferees deleted an amendment
offered by Senator Specter and adopted
by the Senate that specifically incor-
porated Second Circuit case law with
respect to pleading a claim of fraud.
Then they specifically indicated that
they were not adopting Second Circuit
case law but instead intended to
“strengthen’ the existing pleading re-
quirements of the Second Circuit. All
this shows that the conferees meant to
erect a higher barrier to bringing suit
than any now existing—one so high
that even the most aggrieved investors
with the most painful losses may get
tossed out of court before they have a
chance to prove their case.

Second, while I support the language
of the Conference Report providing a
“safe harbor' for companies that in-
clude meaningful cautionary state-
ments in their projections of earnings,
the Statement of Managers—which will
be used by courts as a guide to the in-
tent of the Congress with regard to the
meaning of the bill—attempts to weak-
en the cautionary language that the
bill itself requires. Once again, the end
result may be that investors find their
legitimate claims unfairly dismissed.

Third, the Conference Report’s Rule
11 provision lacks balance, treating
plaintiffs more harshly than defend-
ants in a manner that comes too close
to the ‘‘loser pays’ standard I oppose.

I want to sign a good bill and I am
prepared to do exactly that if the Con-
gress will make the following changes
to this legislation: first, adopt the Sec-
ond Circuit pleading standards and re-
insert the Specter amendment into the
bill. I will support a bill that submits
all plaintiffs to the tough pleading
standards of the Second Circuit, but I
am not prepared to go beyond that.
Second, remove the language in the
Statement of Managers that waters
down the nature of the cautionary lan-
guage that must be included to make
the safe harbor safe. Third, restore the
Rule 11 language to that of the Senate
bill.
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While it is true that innocent compa-
nies are hurt by frivolous lawsuits and
that wvaluable information may be
withheld from investors when compa-
nies fear the risk of such suits, it is
also true that there are innocent inves-
tors who are defrauded and who are
able to recover their losses only be-
cause they can go to court. It is appro-
priate to change the law to ensure that
companies can make reasonable state-
ments and future projections without
getting sued every time earnings turn
out to be lower than expected or stock
prices drop. But it is not appropriate to
erect procedural barriers that will keep
wrongly injured persons from having
their day in court.

I ask the Congress to send me a bill
promptly that will put an end to litiga-
tion abuses while still protecting the
legitimate rights of ordinary investors.
I will sign such a bill as soon as it
reaches my desk.

WILLIAM J. CLINTON.

THE WHITE HOUSE, December 19, 1995.

The Senate proceeded to reconsider
the bill (H.R. 1058) to reform Federal
securities litigation, and for other pur-
poses, returned to the House by the
President on December 19, 1995, with
his objections, and passed by the House
of Representatives, on reconsideration,
on December 20, 1995.

The question is, Shall the bill pass,
the objection of the President of the
United States to the contrary notwith-
standing? Who yields time?

Mr. BENNETT. Mr. President, we had
a long, I think, careful and reasoned
debate on this issue. It passed the Sen-
ate by a very substantial margin, in-
deed by a margin, which, if it had been
the final vote, would have been suffi-
cient to override a Presidential veto.

I am not sure what purpose will be
served by our spending a great deal of
time repeating the arguments that
were made, but I am sure we will. The
procedure and tradition in the Senate
being what it is, we will go over this
one more time.

I believe the President has made a
mistake in vetoing this bill. I believe
the House of Representatives has made
the right decision in overriding the
veto. I know the bill has been charac-
terized as an issue between investors
and corporations. The President, in his
veto message, indicated that he was
going to strike a blow for the inves-
tors.

Mr. President, I need to point out
once more, perhaps, that the owners of
corporations are the investors, and
anything which damages the economic
health of the corporation damages the
investors who place their money in
that corporation. Anything that pro-
hibits the corporations’ ability to earn
a return on investment damages the in-
vestors who are seeking that return on
investment.

I find it difficult to understand,
therefore, those who say that we are
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going to help investors by supporting
activities which damage the profit-
ability of the corporation in which the
investors have placed their money.

The key provisions of this bill are
proinvestor provisions. I think the
most significant provision of this bill
is the one that allows the investors to
determine who will prosecute the law-
suit when a class action suit is
brought. Let me illustrate the impor-
tance of that, Mr, President, with an
example that is admittedly overdrawn,
but we need to overdraw these issues
because some people do not seem to un-
derstand them when they are not over-
drawn.

Let us assume that the ABC Corp.
has 100 shares outstanding; let us as-
sume that one investor has purchased
one of those shares, and another inves-
tor has purchased the other 99. When a
class action suit is brought, it is
brought on behalf of all members of the
class. In the circumstance I have just
described, there are two members of
the class—the class being the inves-
tors: One who has one share, the other
who has 99 shares. If a class action suit
is brought by the investor who has one
share and the effect of that class action
suit is to damage the ability of that
corporation to perform, who is most
damaged by the suit? It is the share-
holder who owns the other 99 shares.

Yet the way the thing is structured
now, the shareholder who owns one
share can bring a class action suit on
behalf of the entire class, and if he gets
to the courtroom first, he is deter-
mined to be the lead plaintiff in this
suit. Now, the investor who owns the 99
shares sits down with him and says,
‘‘Sam, this is stupid. This is going to
damage the corporation. This is going
to damage all of us.”

Sam smiles sweetly at Joe and says,
‘“*Joe, what is it worth to you to get me
to drop my suit?"’

Joe says, ““Well, Sam, you know you
will lose if we get in court.”

And Sam says ‘“‘Joe, that's not the
point. What's it worth to you?"

Sam says, ‘‘It will cost the corpora-
tion a million dollars to defend against
your suit.”

Joe says, ‘‘Fine, offer me half a mil-
lion and I go away."

It is blackmail, Mr. President, pure
and simple.

So Joe finally says, ““OK, Sam, here
is your $500,000. Drop your suit.”

Sam takes his $500,000 and he goes
away until the next time.

I have told this story before. I have
to repeat it again because I think it is
an important part of the point I am
trying to make. We are often told here,
“No, the only reason lawsuits are set-
tled out of court is when the manage-
ment has something to hide.”” Well, the
story I am about to tell you is a real
story. It really happened. It happened
to my father. He served here in the
Senate for some 24 years. When he re-
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tired from the Senate he was not ready
to retire from life so he got himself an-
other life and another series of activi-
ties. One of them was serving on boards
of directors. He was on a number of
boards. Some were charitable, some
were nonprofit, some were very much
profit.

On one of the boards he served, he
would go to the board meetings and
take his duty seriously—as my father
always did—and then one day he re-
ceived a stack of papers in the mail no-
tifying him that he was being sued.
The suit was made out to Wallace F.
Bennett, et al., and the suit was claim-
ing all kinds of things. My father
looked through this. He was quite dis-
turbed. It became clear to him that the
‘et al.”” in this case were the other di-
rectors of the corporation. He called
the legal division of the corporation
whose board he was serving on and
said, *What is this all about? "’

The lawyer said to him *‘‘Oh, don't
worry about that, Mr. Bennett. The
reason you are named is because the di-
rectors are listed alphabetically and ‘B’
comes before the letters of any of the
other directors so they are suing you
and all of the directors, but it is just a
coincidence that your name comes
first, that you are named in the suit.
The entire board is being sued.”

Dad said, ‘““That is a little bit of com-
fort, but what are we being sued for?
What did we do wrong?”’

Well, the lawyer says ‘‘You raised
your salary.”

Dad said, “‘Pardon me?"

And he said, ““Well, remember, the
way this thing is structured, the com-
pensation of the directors are tied to
the profitability of the organization.
So when the organization makes more
money the directors’ compensation
goes up.”

Dad says, ““That is logical. That is
proper. What is the basis of the suit?”

“There is a lawyer in New York who
watches this, and whenever the com-
pensation of the directors goes up for
whatever reason, he automatically
files a lawsuit against us claiming that
the directors are looting the proceeds
and assets of the corporation for their
own profit."”

Dad said, **Well, that lawsuit is abso-
lutely absurd. It is sound business
practice to tie the directors’ compensa-
tion to the profitability of the com-
pany. That means the directors will
take the actions that will make the
company more profitable.”

“Don’t worry about it, Senator, this
lawyer knows he will never win his
suit. He knows we will never spend the
money to take him to court. It would
cost us about $500,000 to prosecute this
suit and take him to court and win and
it is cheaper for us to send him a
$100,000 check to settle this.”

So every time this happens, that is,
there is a change in the compensation
of the directors, he files the suit, we
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send him a $100,000 check, he goes away
and the problem is solved. That is ex-
actly what happened. They sent the
lawyer a $100,000 check, he dropped his
suit, and everybody went forward.

My father was outraged. But they
told him, ‘“‘Senator, you can be as out-
raged as you want to be, but our alter-
native is to prosecute this lawsuit,
take him to court, beat him in court,
see a $500,000 legal bill run up in the
process. The logical thing for us to do
for the shareholders, the investors, if
you will, is to pay him his $100,000, and
hope he will go away."

Now, my father was pleased when an-
other member joined the board whose
last name began with an ‘A’ because
then the papers were always filed on
the new director rather than my fa-
ther, but again and again they sent the
$100,000 bribe money off to the lawyer
in New York who had himself a really
wonderful legal practice. All he had to
do was file these papers and collect his
check. There was no merit whatever in
his claim and he knew it and everybody
else knew it.

There is an end to this story that I
kind of like. The lawyer decided to ex-
pand his practice and he started suing
other companies besides the one of
which my father served as a director.
One of the companies he decided to sue
was owned by Merrill Lynch, and the
Merrill Lynch lawyers looked at this
and decided the time has come to put
an end to it and we have deep enough
pockets that we can take this man to
court and ruin him in his legal costs,
trying to defend himself.

So the system that had worked for
the lawyer in the one circumstance
then turned against him. Merrill Lynch
said, ‘‘Whatever it takes in legal costs,
it takes, but we are going to put a stop
to this, force this man to go to court
and force him to defend his position."
And they ultimately did put a stop to
it because when he was faced with ac-
tually proving his position in a court of
law and running up the costs connected
with that kind of litigation, the lawyer
was finally forced to back down.

I tell this story because I want to lay
to rest, once and for all, the canard
that is raised on the other side of this
issue by those who say that by passing
this legislation we are damaging inves-
tors for the benefit of big corporations.
The investors in the company where
my father served as a director were
benefited by the actions of Merrill
Lynch and their legal department when
they finally stepped in. They would be
benefited by the passage of this legisla-
tion, and Merrill Lynch investors
would be benefited by the fact that
Merrill Lynch would no longer have to
spend that kind of money to clean up
that sort of an outrage.

If you want to vote on behalf of the
investors, you vote for the override of
the President’'s veto of this bill.
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1 was sorry to hear that the Presi-
dent had vetoed. We were told infor-
mally on the floor when the bill was
passed that the President would prob-
ably sign it. We were told that the
President and the people advising him
understood that this was proinvestor
legislation and the President, obvi-
ously, wants to position himself as
being proinvestor.

I was also told by those who watch

these kinds of things that the Presi-
dent would probably sign it because
this legislation is very, very important
in Silicon Valley. The companies that
have been the target of these frivolous
lawsuits are primarily located in the
high-technology industry, and Silicon
Valley in California is considered the
seed bed of high technology in this
country.
I might, in a parochial way, Mr.
President, note that there are more
software companies in Utah Valley
than there are in Silicon Valley, but
that is a parochial comment made by
the Senator from Utah.

Why would it be important for the
President to sign a bill that would ben-
efit Silicon Valley? One need only look
at the political map and the number of
electoral votes that are contained in
California to realize that anything that
improves the California economy
would be of political benefit to a politi-
cian who could take credit for improv-
ing the California economy. The Cali-
fornia delegation as a whole has been
most vigorous in their support of this
bill. The senior Senator from Califor-
nia [Mrs. FEINSTEIN] has been a sup-
porter of this bill. But the President
decided, apparently, that whatever po-
litical benefit would accrue to him by
doing something that would be good for
Silicon Valley might be offset by his
ability to pose as the defender of the
small investor.

There have been many editorials
written by people who perhaps do not
understand this bill, to say, no, this
really does support the small investor,
and the President decided to go with
that rhetoric rather than with what I
consider to be the true substantive
benefit of this bill.

So we are back again. We have gone
through this argument in committee.
The bill was reported out of committee
by a strong bipartisan margin. We are
back into it here on the floor. As indi-
cated, the bill was passed by the Sen-
ate by a strong bipartisan margin. It
has gone through the House. The over-
ride vote was 319 to 100, more than 3 to
1. It needed only be 2 to 1, but it was
more than 3 to 1. So that makes it very
clear there is a strong bipartisan mes-
sage here.

I am interested that the authorship
of this bill began on the Democratic
side of the aisle with Senator DoDD,
joined on the Republican side of the
aisle by Senator DOMENICI. It was
known as the Dodd-Domenici bill in
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the previous Congress. Now, given the
results of the election, it is called the
Domenici-Dodd bill. But it dem-
onstrates the bipartisan nature, rising
above partisan bickering, that has
marked this entire effort. The effort
has taken years, and in the years since
Senator DODD began his crusade to get
this problem fixed, there have been
millions, if not hundreds of millions of
dollars wasted, investor dollars wasted
in dealing with these frivolous law-
suits. If this veto is upheld, there will
be millions, if not hundreds of millions
of dollars wasted in the future.

This legislation will ultimately pass.
It will ultimately pass because it is the
right thing to do and more and more
people recognize that it is the right
thing to do. The only question is
whether it should pass in this Congress
and become law in this year. I believe
the time has gone long enough for us to
debate this and repeat the arguments
back and forth. The time has come for
us to pass this bill.

So I hope the Senate will respond, as
the House has done, with a strong bi-
partisan majority to override the
President’s veto. I expressed my con-
cern that I think the President was
misguided by his advisers on this one,
both those who advised him on the sub-
stance and those who may have advised
him on the politics. I hope we will help
correct this Presidential mistake by
what we do here on the floor.

Mr. President, I could go on and re-
peat all of the arguments that have
been made in committee and on the
floor on this issue, but I see the senior
Senator from Maryland, who was the
ranking member of the Banking Com-
mittee and who is opposed to this bill,
and undoubtedly in support of the
President’s veto. He is on the floor, and
I will be happy to yield to him for
whatever opening statement he might
have. Then we can go forward from
there.

Mr. President, I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Maryland.

Mr. SARBANES. Mr. President, as I
understand it, the distinguished Sen-
ator from Tennessee would like to ad-
dress the Senate for a short period of
time. I ask unanimous consent the
Senator from Tennessee be recognized,
and at the conclusion of his remarks I
then be recognized.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Tennessee.

THE HOWARD H. BAKER, JR.
COURTHOUSE

Mr. THOMPSON. I thank the Senator
from Maryland, and I thank the Chair.

Mr. President, one of the highest
honors that I have in serving in the
U.S. Senate is the fact that I hold a
seat once occupied by Howard H.
Baker, Jr. I have no doubt that this
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seat will always be known as the Baker
seat, and that is how it should be.

This morning I rise and it is my
honor to rise in support of the action of
the Senate taken last night, just prior
to adjournment. The Senate passed
H.R. 2547 to name the new U.S. court-
house in Knoxville, TN, in the Sen-
ator’s beloved east Tennessee, after
Senator Baker.

I know that the Howard H. Baker, Jr.
Courthouse will always serve as a re-
minder of the love and respect that all
Tennesseans, as well as all Members of
this body, have for him.

Mr. SARBANES. Mr. President, let
me simply say I am delighted to hear
the courthouse has been named for our
very able colleague, Howard Baker. I
did wonder whether Howard Baker
would be able to practice law in the
Howard Baker Courthouse, but I guess
that issue can be settled when the time
arises. But it is certainly a recognition
that his very distinguished career here
in the Senate makes well deserved.

SECURITIES LITIGATION REFORM
ACT—VETO

The Senate continued with the recon-
sideration of the bill.

Mr. SARBANES. Mr. President, first
I want to say that the logic of my col-
league from Utah is absolutely right. I
think he said right at the end of his re-
marks that I was against the bill and,
therefore, he assumed that I would be
in support of the veto. And he is obvi-
ously correct. I will not now—I may
later—talk a bit about the broader de-
fects which I see in the legislation. But
I want to address now the items that
were touched upon in the President’s
veto message as the basis for his
vetoing the legislation.

My own view is that there are other
reasons as well that go well beyond
what the President indicated. But I
want to focus on that for the moment
since it is the veto message, the veto,
that is before us. And the issue, of
course, would be whether to override
the veto.

I listened to my distinguished col-
league from Utah as he talked, and to
the various examples that he gave as a
reason for why we should pass this leg-
islation in terms of the kinds of suits
that had been brought and the frivo-
lousness of the actions. And I want to
simply say to him that, if that is all
the bill did, if the bill were crafted in
a way to get at the kind of examples he
was citing, I think the bill would have
passed 99-0. So I do not really differ
with him in the examples that he cited
as being problems and saying that
those are problems and measures ought
to be taken in order to correct them.
The problem is that this bill goes way
beyond that. That is the problem.

The President, since the conference
report was passed 2 weeks ago, has now
vetoed it. That actually reflects, I
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think, the overwhelming position
taken by newspaper and magazine edi-
tors around the country who have ana-
lyzed this legislation and who have no
vested interest in it. There are a num-
ber of interest groups who have an in-
terest on either side of this legislation.
But these are common indicators out-
side of that framework. They have by
and large strongly come down against
it.

The President said in his message,
“Those who are victims of fraud should
have recourse in our courts. Unfortu-
nately, changes made in this bill dur-
ing conference could well prevent
that.”

I hope that the Senate will sustain
the President’s veto so that we could
get about the business of crafting legis-
lation better targeted at the goal that
I think we all share—deterring frivo-
lous lawsuits. I want to emphasize that
again. I know of no one who argues
against reasoned measures to deter
frivolous lawsuits.

The President’s veto message recog-
nizes that this bill is not a balanced re-
sponse to the problem of frivolous law-
suits. This legislation will affect far
more than frivolous lawsuits. As I said
at the outset, if the bill dealt only with
the problem of frivolous lawsuits, I
would be for it, and presumably the
President would have signed it.

Unfortunately, this bill that is before
us will make it more difficult for inves-
tors to bring and recover damages in
legitimate fraud actions. Investors will
find it far more difficult to bring and
to recover damages in legitimate fraud
actions.

The editors of Money magazine con-
© cluded that this legislation hurts in-
vestors, stating in their December edi-
torial as follows: ‘““‘Now only Clinton
can stop Congress from hurting small
investors like you.”” That is Money
magazine. The President has tried to
do that through the veto. We should do
our part now by supporting this veto.

The President’'s message identified
three areas of concern with the bill:
The pleading standard, the safe harbor,
and the rule 11 provision. On the first
point, the President said, and I quote
him: “The pleading requirements of the
conference report with regard to a de-
fendant’s state of mind impose an un-
acceptable procedural hurdle to meri-
torious claims being heard in Federal
courts.””—*‘an unacceptable procedural
hurdle to meritorious claims being
heard in Federal court."

What are pleading standards? Some
of this, of course, gets very lawyerly,
but it has to get lawyerly because you
are really talking about the basis on
which people have access to the courts.
That may appear to be a highly tech-
nical legal matter, and in some re-
spects it is. But the practical result is
very real for people who may have been
defrauded or abused in terms of making
their investment decisions.
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Pleading standards refer to what an
investor must show in order to initiate
a securities fraud lawsuit. In other
words, what must you establish in
order to get the lawsuit started? The
bill that was reported by the Senate
Banking Committee adopted the plead-
ing standard used by the U.S. Court of
Appeals for the Second Circuit. That
standard says that investors seeking to
file securities fraud cases must, and I
quote: ‘‘specifically allege facts giving
rise to a strong inference that the de-
fendant acted with the required state
of mind.”

In other words, the plaintiff in set-
ting out his pleading has to specifically
allege facts that give rise to a strong
inference that the defendant acted with
the required state of mind. This is a
standard more stringent than the Fed-
eral Rules of Civil Procedure. It, in
fact, is a minority view amongst the
circuit courts in terms of the threshold
that the plaintiff has to cross in order
to initiate a securities fraud lawsuit.

But that was a standard adopted in
the committee, in the committee-re-
ported bill. When the bill came to the
Senate floor, the Senate adopted an
amendment to this provision that was
offered by the distinguished Senator
from Pennsylvania, Senator SPECTER.
Senator SPECTER's amendment codi-
fied, brought into the statute, addi-
tional second circuit holdings clarify-
ing this standard. These additional sec-
ond circuit holdings state that a plain-
tiff may meet the pleading standard by
alleging facts showing the defendant
had motive and opportunity to commit
fraud or constituting strong cir-
cumstantial evidence of state of mind.
What the second circuit has done is
they have enunciated this holding with
respect to pleadings, and then in subse-
quent opinions they had clarified this
standard to make it clear that motive
and opportunity to commit fraud, or
facts constituting strong circumstan-
tial evidence of a state of mind, would
also meet the pleading standard.

The argument made was that, if you
are going to take the second circuit
standard, then you ought to take the
second circuit’s elaboration of its
standard, which seems to me an emi-
nently logical and reasonable position.

I think it is probably safe to say that
the only pro-investor amendment
adopted on the Senate floor was the
Specter amendment.

I thought it was a constructive con-
tribution to the legislation, and a ma-
jority of this body, I think on a vote of
57 to 42, agreed with that.

Unfortunately, this amendment was
dropped in conference, the SPECTER
amendment. The conference report de-
leted the SPECTER amendment, leaving
investors without the protection of the
additional second circuit holdings. And
the President in his veto message said
the following:

The conferees deleted an amendment of-
fered by Senator SPECTER and adopted by the
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Senate that specifically incorporated Second
Circuit case law with respect to pleading a
claim of fraud. Then they specifically indi-
cated that they were not adopting Second
Circuit case law but instead intended to
strengthen the existing pleading require-
ments of the Second Circuit. All this shows
that the conferees meant to erect a higher
barrier to bringing suit than any now exist-
ing—one so high that even the most ag-
grieved investors with the most painful
losses may get tossed out of court before
they have a chance to prove their case.

Mr. President, I think that President
Clinton was well advised to object to
that provision of the conference report.
A number of eminent law professors,
experts without any axe to grind,
wrote to the President warning of the
consequences of that provision.

Professor Arthur Miller of the Har-
vard Law School, a nationally recog-
nized expert on civil procedure, warned
that the pleading standard adopted in
conference, and I quote him, ‘‘effec-
tively will destroy the private enforce-
ment capacities that have been given
to investors to police our Nation's mar-
ketplace."

John Sexton, the very able and dis-
tinguished dean of the New York Uni-
versity School of Law, one of our Na-
tion’s preeminent law schools, and also
an expert on civil procedure, wrote, *'It
simply will be impossible for the plain-
tiff, without discovery, to meet the
standard inserted by the conference
committee at the last minute."” Let me
repeat that from Dean Sexton. ‘It sim-
ply will be impossible for the plaintiff,
without discovery, to meet the stand-
ard inserted by the conference commit-
tee at the last minute.”

Joel Seligman, dean of the Univer-
sity of Arizona School of Law and an
expert in securities law, also expressed
concern that the pleading standard
would ‘“‘prevent a significant number of
meritorious lawsuits from going for-
ward."

These are all very distinguished legal
experts, very knowledgeable on this
particular area of the law, and all ex-
pressing these very strong judgments
about the impact of what was done in
the conference with respect to this
issue.

I ask unanimous consent that those
letters be printed in the RECORD at the
end of my remarks.

The PRESIDING OFFICER (Mr.
COVERDELL). Without objection, it is so
ordered.

(See exhibit 1.)

Mr. SARBANES. Mr. President, sus-
taining the President’'s veto would give
the Congress a chance to craft a more
reasonable pleading standard. This is a
very important issue. It may not ap-
pear to be so, but the end result of not
having a reasonable pleading standard
is that you will prevent people with
meritorious claims from being able to
initiate and carry through their suit. I
wish to underscore, 1 am talking about
people with meritorious claims.
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A reasonable pleading standard, as
was in the original proposed bill and
enhanced by the SPECTER amendment,
would not provide any opening for friv-
olous lawsuits but it would ensure that
meritorious lawsuits were not barred
from the courtroom.

Let me turn to safe harbor, which, of
course, was an issue on which there
was extended discussion in this Cham-
ber in the course of the consideration
of this legislation and then again on
the conference report. The President
stated with respect to the safe harbor
provision—this is the President in the
veto message:

While I support the language of the con-
ference report providing a ‘‘safe harbor" for
companies that include meaningful caution-
ary statements in their projections of earn-
ings, the Statement of Managers—which will
be used by courts as a guide to the intent of
the Congress with regard to the meaning of
the bill—attempts to weaken the cautionary
language that the bill itself requires. Once
again, the end result may be that investors
find their legitimate claims unfairly dis-
missed.

The safe harbor provision creates a
statutory exemption from liability for
so-called forward-looking statements.
Forward-looking statements are broad-
ly defined in the bill te include both
oral and written statements—both oral
and written statements. Examples in-
clude projections of financial items
such as revenues and income for the
quarter or for the year, estimates of
dividends to be paid to shareholders,
and statements of future economic per-
formance such as sales trends and de-
velopments of new products. In short,
forward-looking statements include
the type of information that is impor-
tant to investors deciding whether to
purchase a particular stock.

1 differ somewhat with the President
on his analysis because I think the safe
harbor language in the bill as well as
the language in the statement of man-
agers is troublesome. It is my very
deep concern that the safe harbor pro-
vision in this legislation will, for the
first time, protect fraudulent state-
ments under the Federal securities law.
The American Bar Association wrote
the President that the safe harbor “*has
been transformed not simply into a
shelter for the reckless but for the in-
tentional wrongdoer as well.”

Think of that, not simply into a shel-
ter for the reckless but for the inten-
tional wrongdoer as well.

Projections by corporate insiders will
be protected, even though they may be
unreasonable, misleading, and fraudu-
lent, if accompanied by boilerplate
cautionary language.

The claim is made that the bill codi-
fies a legal doctrine applied by the
courts known as ‘‘bespeaks caution.”
As I understand it, all courts that have
applied this doctrine have required
that projections be accompanied by
disclaimers specifically tailored to the
projections. If companies want to im-
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munize their projections, they must
alert investors to the specific risks af-
fecting those projections.

In other words, general boilerplate
language will not do that. The bill be-
fore us today does not include—does
not include—this requirement of spe-
cific cautionary language to investors.

The Association of the Bar of the
city of New York warned of this provi-
sion stating:

...the proposed statutory language,
while superficially appearing to track the
concepts and standards of the leading cases
in this field, in fact radically departs from
them and could immunize artfully packaged
and intentional misstatements and omis-
sions of known facts.

Let me just repeat that because the
Association of the Bar of the city of
New York is a very distinguished orga-
nization and they do in-depth studies
of important legal issues. Their studies
are widely respected and widely re-
ferred to in the legal profession.

What they warned about in this safe
harbor provision was that:

...the proposed statutory language,
while superficially appearing to track the
concepts and standards of the leading cases
in this field, in fact radically departs from
them and could immunize artfully packaged
and intentional misstatements and omis-
sions of known facts.

This letter was signed for the bar as-
sociation by Stephen Friedman, a
former SEC Commissioner.

Prof. John Coffee, a distinguished
professor at the Columbia Law School,
wrote to the President:

. . » rather than simply codify the emerg-
ing “‘bespeaks caution" doctrine, it is much
closer to the truth to say that the Act over-
rules that doctrine.

Mr. President, I ask unanimous con-
sent that the Coffee letter discussing
this issue and another by him be print-
ed in the RECORD at the conclusion of
my remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 2.)

Mr. SARBANES. While I believe the
safe harbor language in this bill is a
problem, the President in his veto mes-
sage has raised an additional wvalid
point with respect to the safe harbor
language in the statement of man-

agers.

The President points out that the
language in the statement of managers
attempts to weaken the cautionary
language that the bill itself requires.
The President received advice on this
point from Professor Coffee, who wrote:

. under the proposed legislative history
there now appears to be no obligation to dis-
close the most important reasons why the
forward-looking statement may prove false.

And Professor Coffee went on to
state:

. no public policy justification can sup-
port such selective disclosure of the less im-
portant facts while withholding the most im-
portant.

So I have difficulty with the provi-
sion in the legislation itself, as I have
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indicated, but on top of that you have
this Statement of Managers seeking to
create legislative interpretation which,
as the President pointed out, attempts
to weaken the cautionary language
that the bill itself requires.

So that a weak provision has been
rendered, well, Professor Coffee, I
guess, would say, nonexistent. He stat-
ed earlier:

. . . rather than simply codify the emerg-
ing “‘bespeaks caution' doctrine, it is much
closer to the truth to say that the Act over-
rules that doctrine.

Sustaining the veto would give the
Congress the chance to craft a more
reasonable legislative approach on the
safe harbor issue.

Let me turn to the rule 11 provision.
The President's veto message on this
matter states:

. » » The Conference Report's Rule 11 pro-
vision lacks balance, treating plaintiffs more
harshly than defendants in a manner that
comes too close to the ‘‘loser pays' standard
I oppose.

We had a discussion about this when
we dealt with the conference report, I
say to my colleagues. When we sent the
bill to conference, the way we drafted
the bill in the Senate, under Rule 11,
we treated plaintiffs and defendants
evenhandedly with respect to either
bringing of frivolous suits or asserting
a frivolous defense.

It is clear to me that that is the way
it ought to be done. Rule 11 of the Fed-
eral Rules of Civil Procedure is the
principal sanction against the filing of
frivolous lawsuits in the Federal
courts. It requires all cases filed in the
Federal courts to be based on reason-
able legal arguments and supported by
the facts. As passed by the Senate, the
bill required that courts include spe-
cific findings in securities class actions
regarding compliance by all parties
and attorneys with rule 11(b) of the
Federal Rules of Civil Procedure.

This is as passed by the Senate. If a
court found a violation of rule 11 by
the plaintiff or the defendant, the
court was required to impose sanc-
tions. The provision was balanced. The
sanctions would have applied equally
to plaintiffs and defendants. This was
intended as a deterrent to frivolous
cases. I believe it would have worked
well. In conference, this balance was
removed so the legislation now applies
more harshly to investors than to cor-
porate insiders.

The Senate bill as we passed it con-
tained a presumption that the appro-
priate sanction for failure of the com-
plaint or the responsive pleading or
motion to comply with rule 11 was an
award of reasonable attorneys fees and
other expenses incurred as a direct re-
sult of the violation.

The conference changed this pre-
sumption so it no longer applies equal-
ly to plaintiffs and defendants. I defy
any of my colleagues to justify this ei-
ther in logic or reason. This was a
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change made by the conference so that
it no longer applies equally to plain-
tiffs and defendants. If the defendant
substantially violates rule 11, he pays
only reasonable attorneys fees and
other expenses incurred as a direct re-
sult of the violation; this is the stand-
ard that was in the Senate-passed bill.
If the plaintiff is found to have sub-
stantially violated rule 11, he pays all
attorneys fees incurred in the action,
not just those resulting from the viola-
tion.

This is a major and significant dis-
parity. There is no justification for
such disparate treatment. Of course,
its result will be to scare investors
from bringing meritorious fraud suits.
The legal experts agree that that will
be the result of this provision.

Professor Miller, of Harvard Law
School, wrote of this provision—and I
quote him—and listen carefully to this
quote:

... It 18 inconceivable that any citizen,
even one with considerable wealth and a
strong case on the merits, could undertake
securities fraud litigation in the face of the
risks created by these provisions.

Dean Sexton, of New York University
Law School, wrote:

. . . the obvious effect of these provisions:
who but a fool would risk the remainder of
his or her life savings, having already been
defrauded out of much of them? Even
wealthy interest will not expose their assets
to the possible onslaught of unlimited de-
fense costs, or judicial fee-shifting excesses.

Sustaining the President’s veto
would give Congress the chance to
craft a more reasonable rule 11 provi-
sion, actually to go back to the provi-
sion that the Senate passed before it
was mutilated in the conference com-
mittee.

Sustaining the President’s veto, of
course, obviously would not be the end
of this legislative effort. There is, obvi-
ously, very strong support in the Con-
gress for dealing with the issue of friv-
olous lawsuits. The difference is not to
go so far that you have an unbalanced
product. The debate tends to be a cita-
tion of abusive instances, and I want to
make it very clear that those of us who
support the veto do not defend the abu-
sive instances and would support legis-
lation designed to deal with it.

But this legislation goes too far, as I
have indicated, in the three provisions
the President focused on in his veto
message: the pleading standard, the
safe harbor and the now unbalanced
rule 11 provision. In each instance, that
would make it more difficult for inno-
cent investors to bring lawsuits and to
recover damages when they have been
defrauded.

This is a piece of legislation people
are going to have to live with on their
history, and I am prepared to predict
here today that the consequence of this
legislation will be that innocent people
with meritorious claims will not be
able to assert them in court; the people
who have been defraunded will not be
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able to obtain a remedy; the Charles
Keatings of the world will walk free;
and senior citizens, pension plans, ordi-
nary investors will have no recourse.
The stories then that are going to be
told are going to be the stories of pred-
atory actions against innocent people,
with them not having any way to ob-
tain justice.

The President said in the veto mes-
sage:

It is not appropriate to erect procedural
barriers that will keep wrongly injured per-
sons from having their day in court.

The Congress ought to take the op-
portunity to rework this legislation to
eliminate these defects, to get a piece
of legislation that we could all agree
on as being worthwhile and meritori-
ous, that was not subjected to the sort
of scathing criticism that is reflected
in these letters from some very distin-
guished legal scholars with respect to
this matter.

These people do not argue against
doing something about frivolous law-
suits, but they are saying in the course
of trying to do that, do not go so far
that you are ruling out meritorious
lawsuits. There is plenty of time re-
maining in this Congress. It is not as
though we are at the end of a Congress,
so that if you do not act, you have to
start all over again. There is plenty of
time remaining in this Congress to deal
with this matter.

Other provisions in this legislation,
which no one has raised an issue about,
provide protection against the profes-
sional plaintiff, against class action
lawyers who abuse investors who have
been defrauded. Those provisions no
one is questioning.

Most of the debate focuses on ex-
treme cases. The provisions in the leg-
islation that address the extreme cases
no one is arguing against. So I want it
clearly understood, when we hear these
various horror stories, the provisions
that would get at those instances, no
one is questioning. We are prepared to
see those go into law.

But I think we have to really narrow
the focus down to what is at issue here.

There is a great tendency to cite the
extreme examples, but no one is con-
testing the extreme examples. We need
to craft a piece of legislation, of which
we can be proud, that stands legal scru-
tiny and that will not result in individ-
ual investors, pension funds, local gov-
ernments suffering when they are de-
frauded in the securities markets and
are denied their day in court.

Sustaining the veto would enable us
to do that, and I think the end result
would be that we would have a better
piece of legislation, and the end result
then would be that we would not come
back on another day citing the horror
stories of investors who have been de-
frauded who, by any standard, ought to
be able to obtain justice and are denied
their day in court.

Mr. President, I yield the floor.
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EXHIBIT 1

HARVARD LAW SCHOOL,
Cambridge, MA, December 19, 1995.
Hon. WILLIAM J. CLINTON,
President of the United States,
The White House,
Washington, DC.

DEAR MR. PRESIDENT: On December 12 I
wrote to you concerning the so called '‘secu-
rities reform™ legislation, then embodied in
Senate Bill 240. I urged you to oppose that
legislation because (1) it was based on a to-
tally erroneous assumption that there had
been a sharp increase in securities litigation
in the recent past, which is completely
belied by every statistical measure avail-
able; (2) the federal courts, exploiting a vari-
ety of procedural tools such as pretrial man-
agement, summary judgment motions, sanc-
tions, and enhanced pleading requirements,
were achieving many of the goals of the so
called reformists, most particularly the de-
terrence of *‘frivolous’ litigation; (3) recent
history suggests that the same vigilance is
needed today to guard against market fraud
as was needed during the superheated activ-
ity in the securities business in the mid-
1980's; and (4) the SEC simply is unable to
perform the necessary prophylaxis to safe-
guard the nation’s investors, and private en-
forcement is an absolutely integral part of
policing the nation’s marketplaces.

I am writing again because the latest ver-
sion of the legislation, H.R. 1058, contains
provisions regarding pleading in securities
cases and sanction procedures that, if any-
thing, make the legislation even more draco-
nian and access-barring than Senate Bill 240.
It simply is perverse to consider it a ‘“re-
form" measure.

I have always taken great pride in the fact
that the words ‘‘equal justice under law' are
engraved on the portico of the United States
Supreme Court. I fear, however, that if the
proposed legislation is signed into law, ac-
cess to the federal courts for those who have
been victimized by illicit practices in our se-
curities markets will be foreclosed, effec-
tively discriminating against millions of
Americans who entrust their earnings to the
securities markets. As difficult as the exist-
ing Federals Rules of Civil Procedure al-
ready make it to plead a claim for securities
fraud sufficient to survive a motion to dis-
miss, especially given existing judicial atti-
tudes toward these cases, the passage in
House Bill 1058 requiring that the plaintiff
“‘state with particularity facts giving rise to
a strong inference’ that the defendant acted
with scienter, in conjunction with the auto-
matic stay of discovery pending adjudication
of dismissal motions, effectively will destroy
the private enforcement capacities that have
been given to investors to police our nation’s
marketplace. Despite misleading statements
in the Statement of Managers that this pro-
vision is designed to make the legislation
consistent with existing Federal Rule 9, the
truth is diametrically the opposite, since the
existing Rule clearly provides that matters
relating to state of mind need not be pleaded
with particularly. Indeed, it would be more
accurate to describe the proposal as a rever-
sion to Nineteenth Century notions of proce-
dure. The proposed legislation also does con-
siderable damage to notions of privilege and
confidence by demanding that allegations on
information and belief must be accompanied
by a particularization of “‘all facts on which
that belief is formed."

The situation is compounded by the pro-
posed fee shifting and bond provisions that
relate to the enhanced sanction language in
the legislation. It is inconceivable that any
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citizen, even one with considerable wealth
and a strong case on the merits, could under-
take securities fraud litigation in the face of
the risks created by these provisions. As the
person who was the Reporter to the Federal
Rules Advisory Committee during the formu-
lation and promulgation of the 1983 revision
of Federal Rule 11, the primary sanction pro-
vision in those Rules, I can assure you that
no one on that distinguished committee
would have possibly supported what is now
so cavalierly inserted into the legislation.

I use the word ‘“‘cavalierly’ intentionally,
because, as I indicated to you in my earlier
letter, there is not one whit of empiric re-
search that justifies any of the procedural
aspects of this so called ‘“‘reform’™ legisla-
tion. Not only does every piece of statistical
evidence available belie the notion that
there is any upsurge in securities fraud
cases, but these proposals, with their dev-
astating impact on our nation’s investors,
have completely bypassed the carefully
crafted structure established in the 1930's for
procedural revision that has enabled the
Federal Rules to maintain their stature as
the model for procedural fairness and cur-
rency. Thus, the proposed legislation rep-
resents a mortal blow both to the policies
that support the private enforcement of
major federal regulatory legislation and to
the orderly consideration and evaluation of
all proposals for the modification of the Fed-
eral Rules. From my perspective, which is
that of a practitioner in the federal courts, a
teacher of civil procedure for almost thirty-
five years, and a co-author of the standard
work on federal practice and procedure, I
fear that all of this is extremely regrettable.

I hope you will give serious consideration
to vetoing the legislation. If I can be of any
further assistance to you or your staff in
considering these and related matters, please
do not hesitate to inquire. My telephone
number is 617/495-4111.

My very best to you and your family dur-
ing this wonderful holiday season.

Sincerely yours,
ARTHUR R. MILLER,
Bruce Bromley Professor of Law.
THE UNIVERSITY OF ARIZONA,
Tucson, AZ, December 13, 1995.
Hon. WILLIAM J. CLINTON,
The President,
The White House,
Washington, DC.

DEAR MR. PRESIDENT: I am writing to urge
you to veto pending legislation, The Private
Securities Litigation Reform Act H.R. 1058.

For the past 18 years, my principal work
has been in the field of federal Securities
Regulation. I am the co-author with Harvard
Law School Professor Louis Loss of an 11
volume treatise on Securities Regulation,
published by Little, Brown & Co., which is
generally considered to be the leading trea-
tise in the field. I have written four other se-
curities regulation related books and over 25
Law Review articles in this area. Earlier I
had a discussion with respect to a different
version of H.R. 1060 with your General Coun-
sel, Abner Mikva.

The current bill, while an improvement
over legislation that was introduced last
January, is unduly heavy handed and clum-
sily drafted and would prevent a significant
number of meritorious law suits from going
forward. I am particularly concerned no only
about the safe harbor provisions, but also
about provisions concerning Rule 11, the
pleading requirements; and the extraor-
dinarily one-side language that appears in
the legislative history. Legislative history
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may not be a point many people have empha-
sized, but it is my understanding that it was
written without earlier review by the Securi-
ties and Exchange Commission or its staff,
and reflects policy preferences more typical
of what appeared in the January 1995 version
of this legislation. I take legislative history
very seriously, for having studied every re-
ported federal securities Law decision over
the past 12 or so years as a result of my work
with Professor Loss, I am well aware that it
is frequently dispositive in questions such as
those addressed in this particular legisla-
tion.

If this bill is vetoed, I am confident it will
not be the end of the road for this process. It
is possible for Congress if the veto is sus-
tained to draft a more balanced and appro-
priate bill within a matter of weeks. On the
other hand, if this bill is not vetoed, this will
provide opportunity for that small number of
corporations that do engage in federal secu-
rities fraud to feel a greater sense of immu-
nity from private litigation, and in many in-
stances, given the limitations of the SEC and
Justice Departments budgets, from any liti-
gation deterrent at all.

Sincerely,
JOEL SELIGMAN,
Dean and Samuel M. Fegtly Professor of Law.

NEW YORK UNIVERSITY
SCHOOL OF LAW,
New York, NY, December 13, 1995.
President WILLIAM J. CLINTON,
The White House,
Washington, DC.

DEAR MR. PRESIDENT: I am a student and
teacher of Civil Procedure and the principal
active author of the most widely used text-
book on the subject. I approach matters of
Civil Procedure not as an advocate for par-
ticular parties, but as a scholar interested in
coherence, fairness and efficiency in the sys-
tem. I am imposing upon your time with this
letter because I feel compelled to convey my
view that the Conference Committee Securi-
ties Litigation Reform bill (which in critical
respects is dramatically different from the
Senate bill) is a procedural nightmare that
will chill meritorious litigation by victims
of securities fraud—and equally importantly,
will provide a precedent for substantive pro-
cedural rules which most certainly will be
copied with disastrous consequences in other
areas (for example, in the area of civil
rights).

The Conference Committee bill effects far-
reaching procedural changes that will govern
both class and individual litigation in one
type of federal case—litigation under the
federal securities laws. These will affect not
only shareholder claims, but also insurance
policyholders and limited partnership
claims, among others, which seek relief
under federal securities laws. The bill ad-
vances these procedural changes, which un-
dermine fifty years of procedural reform,
without consulting even a single judicial
witness in its hearings. Cumulatively, the re-
forms will impose obstacles that will make
it impossible for the average citizen to pur-
sue, let alone to prevail upon, virtually any
securities claims, no matter how valid.

I will not examine every section of the bill;
rather, I will confine my comments to the
provisions which, viewed from the perspec-
tive of a proceduralist, seem most perverse.

HEIGHTENED PLEADING REQUIREMENTS

Although the Senate bill purported to
adopt the Second Circuit's already elevated
(beyond Rule 9) pleading requirements for
fraud, the Conference Report goes beyond
that, requiring that the complaint shall
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“*state with particularity facts giving rise to
a strong inference' that the defendant acted
with scienter (emphasis supplied). In addi-
tion, the Conference Report contains an
automatic stay of discovery pending adju-
dication of a motion to dismiss.

In essence, the Conference Report estab-
lishes almost insurmountable hurdles in the
form of pleading requirements as a barrier to
federal court. Absent the most extraordinary
circumstances (such as a prior federal indict-
ment), it simply will be impossible for the
plaintiff, without discovery, to meet the
standard inserted by the Conference Com-
mittee at the last minute, which is to state
“with particularity' facts that give rise to a
strong inference that a defendant acted with
the required state of mind at the outset of
the case. While the Statement of Managers
recites that the words “‘with particularity"
were added to make this requirement con-
sistent with Federal Rule of Civil Procedure
9, that Rule explicitly states that facts on
state of mind need not be specifically set
forth. No other type of case requires such
precise pleading—because it was long ago
recognized as impossible to achieve except
for those intimately involved in an action, a
status not enjoyed by people buying stock on
the open market.

In addition, the pleading requirement
states that “if an allegation regarding a
fraudulent statement or omission is made on
information and belief, the complaint shall
state with particularity all facts on which
that belief is formed."” That requirement
would appear to provide that the plaintiff
would have to set forth all confidential
sources in the complaint, including the
names of whistleblowers and members of the
media. This disclosure requirement deters
pre-complaint investigation and completely
reverses the attorney-work product protec-
tion afforded other types of litigants.

ENHANCED SANCTIONS AND BOND REQUIREMENT

I am opposed to fee-shifting, and I always
have understood that was your policy as
well. Any significant chance of fee-shifting
will deter all meritorious cases in which a
plaintiff has little to gain in potential recov-
ery in relation to the magnitude of the fees
to be shifted, as is frequently the case in se-
curities class action litigation. In these cir-
cumstances, any significant chance of fee-
shifting is going to be a major deterrent. The
simple mathematics of the situation sug-
gests the obvious effect of these provisions:
who but a fool would risk the remainder of
his or her life savings, having already been
defrauded out of much of them? Even
wealthy interests will not expose their assets
to the possible onslaught of unlimited de-
fense costs, or judicial fee-shifting excesses.

Similarly the bond provision, which has no
standard to guide its administration, is com-
pletely inequitable and will operate only
against plaintiffs. The notion that such a
bond provision could run against defendants
is preposterous, as it is clearly unconstitu-
tional to require an individual to post a bond
in order to defend himself or herself in court.

PERVERSE CUMULATIVE SYNERGY OF
PROCEDURAL CHANGES

The disastrous effects of all these changes
on meritorious litigation can be seen easily
if one hypothetically shifts the context to
Title VII litigation—the likely next target
for the “‘reformers™ if this bill becomes law.
Given the extraordinarily high economic ex-
posure (resulting from the possibility of
sanctions), the necessity of a bond, and the
difficulty in meeting the pleading require-
ment without discovery, is it possible to
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imagine many plaintiffs (even those with
what appear to be winning cases) taking the
risk even of initiating litigation? And, of
course, this will be the case in securities liti-
gation as well. Essentially, through ‘‘proce-
dural reform” and a selective return to Nine-
teenth Century pleading rules, real victims
will be prevented from seeking redress.

Because much litigation will never come
to be, it would be wrong to assert that the
courts will be able to ameliorate these rules.
Moreover, in the case of the highly problem-
atic pleading requirements, even in those
suits which materialize the courts would not
have the power to overrule a directive from
a statute. Thus, though the Second Circuit
could promulgate its interpretation of the
pleading requirement of Rule 9 on matters
other than intent, it could not have applied
its test in the area of intent, because the
Rule (by its terms) exempted intent; so also,
if the Committee Bill becomes law, the Sec-
ond Circuit would not be free to exempt in-
tent, because the statute includes it.

In my opinion, you should veto this bill. I
would appreciate any consideration you can
give to my views. If any member of your
staff has questions, please do not hesitate to
call me at 212-998-6000.

Best of luck in this and all things. Love to
all.

Sincerely,
JOHN SEXTON.
EXHIBIT 2

COLUMBIA UNIVERSITY IN
THE CITY OF NEW YORK,
New York, NY, December 6, 1995.
The PRESIDENT,
The White House,
Washington, DC.

DEAR MR. PRESIDENT: 1 am writing with re-
gard to the proposed ‘‘Private Securities
Litigation Reform Act of 1995' (the “Act')
in light of the November 28, 1995 Proposed
Conference Report and the accompanying
“Statement of Managers', which constitutes
its primary legislative history.

The special focus of my letter is on the
proposed ‘“safe harbor for forward-looking
statements' that the Act would codify. Al-
though there are other serious problems with
the Act, it is this area where its deficiencies
are the most glaring and where the recently
drafted legislative history most clearly dis-
torts the original intent of the proponents of
such a safe harbor. Over the last two years,
I have repeatedly testified before Congres-
sional committees on the subject of securi-
ties legislation, have drafted a proposed ad-
ministrative *‘safe harbor” rule at the re-
quest of the SEC, and have served as an in-
formal consultant to attorneys on the staff
of the White House counsel on the subject to
such a safe harbor. Throughout this process,
I have strongly supported the desirability of
such a safe harbor, believing that it will en-
courage fuller disclosure from issuers who
would otherwise be chilled from making pro-
jections by the threat of private civil liabil-
ity. Unfortunately, I believe the formulation
of the proposed ‘‘safe harbor™ in Section 102
of the Act, when read in light of its legisla-
tive history, does the reverse. That is, its
adoption would seriously erode the quality of
disclosure in our national securities markets
and, in some cases, would give issuers a vir-
tual “‘license to lie™.

Simply put the core problem is that the
Act’s safe harbor, as finally drafted, does not
require the issuer to identify the substantive
factors known to it that are most likely to
cause actual results to differ materially
from projected results. Rather, the issuer
could simply provide a representative list of
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“important factors’ that could cause actual
results to differ materially from projected
results. Thus, for example, an issuer might
be aware of ten factors that could cause its
projection to go awry and could deliberately
list only the third, fifth, seventh and tenth
most important factors, intentionally omit-
ting the first, second, fourth factors (or
three out of the first four). This outcome is
very different from what would be tolerated
today by the federal courts, because these
courts have crafted a protective doctrine
(known) as the “bespeaks caution” doctrine)
to shelter issuers from liability when their
projections prove materially inaccurate.
However, this judicial doctrine applies only
when the projection is accompanied by cau-
tionary language that is “specifically tai-
lored” to the actual projection made and the
special risks faced by the issuer. Not only
does the Act lack any requirement that the
cautionary statements be in any respect
“tailored” to the projections made, but its
legislative history now makes clear for the
first time (and at the last minute) that the
issuer need only disclose some of the reasons
known to it why the projection may prove
false (and apparently not the most impor-
tant such reasons). In this light, rather than
simply codify the emerging ‘‘bespeak cau-
tion" doctrine, it is much closer to the trust
to say that the Act overrules that doctrine.

To understand this assessment, it is nec-
essary to focus briefly on the legislative lan-
guage and its accompanying legislative his-
tory. Under proposed §27A (and also under a
companion provision that amends the Secu-
rities Exchange Act of 1934), a defendant can-
not be held liable in a private action with re-
spect to a forward-looking statement if and
to the extent that either of the following oc-
curs:

(A) The forward-looking statement is iden-
tified as such and ‘‘is accompanied by mean-
ingful cautionary statements identifying im-
portant factors that could cause actual re-
sults to differ materially from those in the
forward-looking statement;” or

(B) the plaintiff fails to prove that the de-
fendant (or certain officers thereof) had “ac-
tual knowledge . . . [of] an untrue statement
of a material fact or omisssion of a material
fact. . ."

Thus, even if knowingly false statement is
made, the defendant escapes liability if
“meaningful cautionary statement" are
added to the forward-looking statement.
This is bad enough, but under the proposed
legislative history there now appears to be
no obligation to disclose the most important
reasons why the forward-looking statement
may prove false (so long as some “important
factors” are indicated). Specifically, the
Statement of the Managers directs:

“Failure to include the particular factor
that ultimately causes the forward-looking
statement not to come true will not mean
that the statement is not protected by the
safe harbor. The Conference Committee
specifies that the cautionary statements
identify “‘important’ factors to provide guid-
ance to issuers and not to provide the oppor-
tunity for plaintiff counsel to conduct dis-
covery on what factors were known to the is-
suer at the time the forward-looking state-
ment was made. . . .The first prong of the
safe harbor requires courts to examine only
the cautionary statement accompanying the
forward-looking statement. Courts should
not examine the state of mind of the person
making the statement.” (at pp. 17-18).

On this basin, a court would not be able to
ascertain what “important factors™ the is-
suer was aware of but failed to disclose. It is
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at least arguable than if the issuer disclosed
factors that were “‘important” but not
among the top four or five reasons why ac-
tual results might deviate materially from
predicted results, such disclosure would still
satisfy this standard. Simply put, no public
policy justification can support such selec-
tive disclosure of the less important factors
while withholding the most important.

Throughout the legislative drafting proc-
ess, the managers of the Act have argued
that their safe harbor provision largely codi-
fied the “bespeaks caution” doctrine, but
just avoided overly exacting (and litigation-
promoting) terms, such as ‘‘specifically tai-
lored.” Perhaps, it was understandable those
fearful of an excessive incentive to litigate
would wish to avoid such a formulation.
Thus a weak compromise was reached under
which the disclosures would only have to in-
clude “meaningful cautionary statements."
Now, however, with the appearance of the
legislative history, even that compromise
has been undercut by language suggesting
that only a few representative factors need
be disclosed.

The impact of this change is shown by the
following entirely realistic examples:

1. A biotech company, whose future de-
pends on the development of a new drug,
projects that it will be in the market within
18 months, but acknowledges that this pro-
jection is subject to the uncertainties of
FDA approval. However, it fails to disclose
that the FDA has just questioned the ade-
quacy of its tests and suggested that a new
round of testing may be necessary.

2. A company projects & 50% increase in its
earnings for the next year and specifies that
this projection is conditioned on (i) the cur-
rent level of interest rates, (2) continued
high demand for its products, (3) the avail-
ability of certain scarce supplies, and (4) its
ability to obtain adequate financing from its
lenders to exploit business opportunities.
Omitted from this list of important factors
is the critical factor that 50% of its sales
come from a single contract with a major
customer, who has experienced major busi-
ness and financial difficulties and has sought
to renegotiate its future payments, claiming
that it might be unable to pay for future de-
liveries.

In both these cases, some ‘“‘important fac-
tors' are disclosed, but the critical facts are
omitted. Under current law, the forward-
looking statements would not be protected,
because the cautionary statements were not
“gpecifically tailored.”” However, under the
Act, they may be insulated from private li-
ability—with the result that the securities
market will become somewhat more ‘‘noisy"
and less transparent and investors will have
to discount projections for the risk that ma-
terial information was not disclosed.

S0 what should be done? Ultimately, the
options at this point are limited. Nonethe-
less, I suggest that there are two options
that do not require the sacrifice of the fed-
eral securities laws’ traditional objective of
full and fair disclosure:

(1) Veto Plus An Administrative Rule. The
President could veto the Act, but simulta-
neously announce the promulgation by the
SEC of an administrative safe harbor rule
that protects forward-looking statements so
long as the principal risk factors known to
management at the time the forward-look-
ing statement is made are disclosed (along
with any material facts bearing on these risk
factors); or

(2) Signature Plus An Administrative Rule.
The President could sign the Act, but in-
struct the SEC to adopt an interpretative
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rule defining what constitutes adequate
“meaningful cautionary statements” for
purposes of the Act’s safe harbor. This ad-
ministrative definition would, of course, re-
quire an issuer to identify the principal fac-
tors known to it that are in its judgment
most likely to cause actual results to devi-
ate from projected results.

This second option deserves a brief word of
explanation. Although the legislative history
in the Statement of Managers is adverse, it
is not decisive. Nothing in it clearly pro-
hibits an SEC interpretative rule along the
lines indicated above. In any event, the Su-
preme Court is divided on the weight to be
given to legislative history. Particularly be-
cause the term ‘‘meaningful cautionary
statements’ is not self-evident, but has soft
edges, courts are likely to give substantial
discretion to an administrative agency to de-
fine the critical terms in the statute under
which it operates. See Chevron, U.S.A. Inc.
v. Natural Resources Defense Council, Inc.,
467 U.S. 837 (1984) (agency has substantial
powers to resolve legal ambiguities in its
statute and federal court should give def-
erence to its greater expertise).

The advantage of this latter approach is
that allows the other provisions of the Act to
take effect. Although I and many others also
have problems with these provisions, they
are of a lesser order of magnitude.

to sum up, the latest changes and associ-
ated legislative history has made a bad pro-
vision worse. I, therefore, urge you to either
veto the Private securities Litigation Re-
form Act of 1995, or sign it only after receiv-
ing the assurance of the SEC that it can and
will correct the excesses of the safe harbor
provision through administrative rule-mak-
ing.

Respectfully submitted,
JOHN C. COFFEE, Jr.
COLUMBIA UNIVERSITY IN
THE CITY OF NEW YORK,
New York, NY, December 13, 1995.
Re private Securities Litigation Reform Act
of 1995 (the “Act") Safe Harbor Provi-
sions.

BRUCE LINDSEY, Esq.

Associate White House Counsel,
House,

Washington, DC.

DEAR MR. LINDSEY: This is a follow-up to
my letter to the President of December 6,
1995, in which I voiced my criticisms of the
“zafe harbor for forward-looking state-
ments."”” While I stated (and continue to be-
lieve) that the safe harbor provisions rep-
resent the most glaring deficiency in the
Act, 1 also suggested that these problems
could be substantially corrected by SEC
rule-making. Subsequently, I have been
asked to clarify my views on the SEC's au-
thority to adopt a definitional rule in light
of the legislative history that will accom-
pany the Act (which I had reviewed but did
not specifically discuss in my earlier letter).

Initially, it should be noted that both the
Securities Act of 1933 (in Section 19) and the
Securities Exchange Act of 1934 (in Section
3(b)) delegate broad authority to the SEC
“by rules and regulations to define tech-
nical, trade, accounting, and other terms
used in this title, consistently with the pro-
visions and purposes of this title.”"! Indeed,
the Commission used this authority over a

The White

1This is the language of § 3(b); § 19(a) of the 1933
Act has some immaterial differences, which, if any-
thing, give broader authority to the SEC ‘‘to make,
amend, and rescind such rules and regulations as
may be necessary to carry out the provisions of this
title.
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decade ago to adopt a ‘‘safe harbor for for-
ward-looking information.”” See SEC Rules
175 and 3b-6 (“Liability for Certain State-
ments by Issuers").

My suggestion was that the SEC could
adopt a new rule under both the 1933 Act and
the 1934 Act to define what constituted
“meaningful cautionary statements.” 1 as-
serted that the Supreme Court's decision in
Chevron, U.S.A. Inc. v. Natural Resources De-
fense Council, Inc., 467 U.S, §837 (1984) indi-
cated that courts would be required to deter
to such an agency rule. As I understand it,
some concern has been raised as to whether
the legislative history to the Act so clearly
indicates a contrary Congressional intent on
this question as to preclude such a rule. this
letter is intended to address this concern.

Under the Chevron decision, judicial review
of an agency’s construction of the statute
that it administers has two stages. First, the
court considers “‘whether Congress has di-
rectly spoken to the precise question at
issue.” Id. at 842. Second, “[i]Jf * * * the court
determines Congress has not directly ad-
dressed the precise question at issue,”” the
court determines “whether the agency's an-
swer is based on a permissible construction
of the statute."” Id. at 843. In this latter in-
quiry, substantial deference must be given to
the agency’s greater institutional expertise.

Let us suppose then that the SEC were to
adopt a definitional rule defining ‘‘meaning-
ful cautionary statements’ so as to require
the corporation seeking to rely on the statu-
tory safe harbor to ‘identify those sub-
stantive factors then known to the corpora-
tion's executive officers that were in their
judgment most likely to cause actual results
to differ materially from the results pro-
jected in the forward-looking statement.'?

Obviously, the first issue is whether the
legislative history indicates that Congress
has directly spoken to ‘‘the precise question
at issue.”” Whether ‘‘the precise question’ be
broadly defined as the meaning of “meaning-
ful cautionary statements” or more nar-
rowly defined as whether such statements
should indicate the most important reasons
why actual results may deviate from pre-
dicted results, my answer is the same: Con-
gress has not spoken to either question. Re-
viewing the Statement of Managers, one
finds only two statements that address these
issues, even indirectly. First, at p. 17, it
states:

“The Conference Committee expects that
the cautionary statements identify impor-
tant factors that could cause results to differ
materially—but not all factors. Failure to
include the particular factor that ultimately
causes the forward-looking statement not to
come true will not mean that the statement
is not protected by the safe harbor."

This understandable position does not,
however, conflict with an SEC definition
that required the issuer to identify the most
important factors then known to it. Logi-
cally, the failure to identify the particular
factor may have been because that factor
was remote and unlikely to occur (i.e. num-
ber thirteen on a list of fifteen recognized
factors). Hence, there is no necessary con-
flict. Moreover, the proposed rule could ac-
commodate this point by expressly providing
that the failure to identify the particular
factor would not be decisive if the issuer had
not perceived it to be among the most impor-
tant factors (ranked either in order of prob-
ability of occurrence or magnitude of the

20f course, this is intended only as a first approxi-
mation, but I do not believe that such a rule would
be hard to draft.
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consequences if it occurred) or had identified
several other factors that it considered to be
of greater importance. Put simply, a Con-
gressional intent to permit omission of the
actual factor does not preclude a rule requir-
ing disclosure of the most important factors.

A second and more oblique statement of
Congressional intent may arguably be in-
ferred from the Statement of Managers' at-
tempt to limit discovery. At pp. 17-18, that
statement directs:

‘'The Conference Committee specifies that
the cautionary statements identify ‘impor-
tant’' factors to provide guidance to issuers
and not to provide an opportunity for plain-
tiff counsel to conduct discovery on what
factors were known to the issuer at the time
the forward-looking statement was made.
* * * The first prong of the safe harbor re-
quires courts to examine only the cautionary
statement accompanying the forward-look-
ing statement. Courts should not examine
the mind of the person making the state-
ment."

Initially, it should be observed that the
above language addresses only discovery and
not the substantive content of the ‘‘mean-
ingful cautionary statements.” Moreover,
this language may be in direct conflict with
the statutory language (in which case the
statute should trump the legislative his-
tory). Both Sections 27A(f) and 21E(f) ex-
pressly authorize discovery ‘“specifically di-
rected to the applicability of the exemption
provided for in this Section.”” Nonetheless,
someone may potentially argue that this
hostility to discovery as to issuer's state of
mind precludes a rule requiring the ‘‘mean-
ingful cautionary statements” to identify
the most important risk factors then known
to the issuer. This seems a weak and very in-
ferential claim. Even without discovery ad-
dressed to the issuer’s state of mind, a court
can assess whether the factors most likely to
cause a projection not to be realized have
been disclosed. Indeed, one possible answer
to this objection is to frame the definition in
terms of disclosure of the factors that a rea-
sonable person in the corporation’'s position
would have foreseen as being most likely to
cause actual and predicted results to deviate
materially, Then, the focus becomes objec-
tive and not subjective, and there is no con-
flict with the Congressional prohibition on
discovery as to the corporation's state of
mind. Discovery could then focus on whether
the risk factors were generally recognized in
the relevant industry (without focusing on
the issuer’s state of mind). In short, both ob-
jections to the proposed rule can be easily
outflanked.

This then takes us to the second level of
analysis: is the SEC's interpretation ‘‘based
on a permissible construction of the stat-
ute?'' See Chevron, U.S.A. v. Natural Re-
sources Defense Council, 467 U.S. at 843. If it
is, “a court may not substitute its own con-
struction of a statutory provision for a rea-
sonable interpretation made by the adminis-
trator of an agency," Id., at 844, There seems
no need to belabor the reasonableness of re-
quiring disclosure of the factors most likely
to cause the projection to go awry. Disclo-
sure of remote factors would indeed not be
“meaningful’’ because it would not convey
an accurate sense of the relevant risk level.

Independently, I should note that re-
spected legal commentators have recently
stressed the role of presidential interpreta-
tions in the proper judicial construction of a
statute's meaning. See Thomas W. Merrill,
Judicial Deference to Executive Precedent,
101 Yale L.J. 969 (1992). While it is not nec-
essary to rely on this “‘executive precedent
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model,” its availability could be strength-
ened by a contemporaneous statement by the
President as to how he believes the term
“meaningful cautionary statements’ should
be read. Such a declaration is not necessary,
but cannot hurt.

1 hope these comments are useful. If I can
be helpful in any way, please do not
hestitate to contact me.

Yours truly,
JoHN C. COFFEE, Jr.

Mr. DOMENICI addressed the Chair.

The PRESIDING OFFICER. The
Chair recognizes the Senator from New
Mexico.

Mr. DOMENICI. Parliamentary in-
quiry, Mr. President. There are no time
limits on this yet, are there?

The PRESIDING OFFICER. There
are no time limits.

Mr. DOMENICI. Have we agreed on
the time to vote yet?

The PRESIDING OFFICER. We have
not.

Mr. DOMENICI. Mr. President, I am
pleased to have an opportunity to
speak before 1 o'clock, because I will
not be back on the Senate floor for a
few hours after that. I thank the floor
manager for accommodating me, and I
thank the Senate for giving me this
chance to talk for just a few minutes.

I think the issue is pretty simple, al-
though my good friend from Maryland
can, indeed, make it very complex with
reference to rules of procedure, cites of
precedent and Federal rule require-
ments. This issue is very simple, we
have a situation in the country where
many who want to sustain the Presi-
dent’s veto talk about saving, protect-
ing the investors so that lawsuits can
be filed on their behalf against those
who would perpetrate fraud against
them as the management or executive
part of a corporation. The scenario is
‘‘people need protection because some-
body is going to do them in.”

Let me tell you, the basic problem is
that the system we have right now does
in the investor and it does in the com-
pany. It does the stockholder in,
whether it is a small stockholder or
somebody who is in one of the giant in-
vestment groups in the country as a
stockholder. Remember, there are al-
ways shareholders on both sides of a
case. The nonsuing shareholders re-
ceive lower dividends and lower stock
prices when their companies are sued
in these class actions. And the mem-
bers of the plaintiff class don’t do too
well either. The ones who do well are
the class action lawyers. The attorneys
run these cases, decide who to sue and
when to settle. According to the
Millberg Weiss data that were submit-
ted to the U.S. Senate, and it was not
a submission that we easily obtained,
the problem is that if you collect total
damages in one of these suits and let us
just say it is a dollar—it is never a dol-
lar, it is more like $30 million—if it is
a dollar, 14 cents of that goes to the in-
vestors. I am not saying that the entire
86 cents goes to the lawyers, but it does
not go to the investor.
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Essentially, there is a lot going on
behind that simple fact. There are
many factors that affect what is going
on in the litigation cosmos against cor-
porations on the so-called behalf of the
so-called stockholders. But, in essence,
the system we have is not working. In
fact, it is detrimental to the people we
allege we are trying to protect by a
Federal court-made rule, the private
right of action under Section 10b.

There is no statutory law in America
that created class action lawsuits
under section 10b of the Securities and
Exchange Act of 1934.

The courts created the implied pri-
vate right of action as a method of get-
ting justice and expediting matters so
that each stockholder, in the case of
these kinds of suits, did not have to file
their own lawsuits. In the process, let
me suggest that it is very simple to
come to the floor and say we ought to
fix that. It is very simple for my friend
from Maryland to come to the floor
and say, ‘“We agree on some things."

Mr. President, we have been trying to
reform the system, in an active way,
for at least 5 years. We probably have
been trying to fix it for 10 years. But,
that I am aware of, we have been ac-
tively trying to fix it for 5 years—fix
this problem, the problem that lawyers
are no longer lawyers in the sense that
people understand them to be. They are
entrepreneurial lawyers. That means
they are in the business of manufactur-
ing lawsuits and making money, if
they can find the situation where a
stock price drops and the lawyers can
allege fraud. Believe you me, they look
for them, they find them, they recruit
them, and they use the same plaintiff
many times in many suits. They have
their favorites. They are called profes-
sional plaintiffs or pet plaintiffs.

In one set of facts before the commit-
tee last year, we found that a very el-
derly man—I think he was over 90—
owned small amounts of stock in a
whole in a large number of corpora-
tions because, if he had enough, he
would be the favored plaintiff of this
new breed of lawyers. In exchange for
letting the lawyer use your name, the
professional plaintiff gets a bonus pay-
ment of thousands of dollars. Entre-
preneurial lawyers agree with state-
ments that say, “Once we get one of
these suits, it is wonderful. We do not
work for the stockholders, we work for
ourselves because our interest becomes
how much money can we finally get if
a president of a company, an auditor
who did part of the work, a CPA that
did work, a board of directors that
voted it—how many of these can we
bring into a lawsuit?” At some point,
they all add up a little money and they
have a nice pot, and it is looking good.
“‘Gee, we might make $10 million, $20
million out of this.”” And now we settle
it. And this results, right here on this
chart.

My friend from Maryland would say,
well, you have come a long way, and
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many of the provisions in this bill we
agree with. But my question is: How
long do we have to debate? How many
hearings do we have to have? How
many Senators do we have to have vot-
ing for this? How many House Members
do we have to have voting on it—only
to find that those that support the
President's veto come to the floor and
say there is something really bad with
what is going on out there. And this is
a good bill.

Mr. SARBANES. Will the Senator
yield?

Mr. DOMENICI. But the opponents
say we did not quite fix it right. Let
me suggest to the Senators that are
going to vote here tonight, we fixed it
about as right as Democrat and Repub-
lican Senators—Democrat and Repub-
lican House Members, in large num-
bers—can do with a piece of legislation
over a sustained period of time, with a
lot of effort. And they did it. As a mat-
ter of fact, there has been more biparti-
san participation on this bill, and from
different spectrums of the ideological
makeup of this Congress, than any bill
I have seen since I have been here.

It has Senators HELMS, LoTT, and
GRAMM voting for it, and it has Sen-
ators MIKULSKI, KENNEDY, and HARKIN
on the bill and voting for the bill. And
then when the bill came back from con-
ference, a wide spectrum of Senators
voted for it again.

So, Mr. President, the truth of the
matter is—I do not say this to my
friend from Maryland, I make it as a
broad statement—there are about 90
lawyers out there in the United
States—maybe 110, or something like
that—that you will never satisfy. They
are powerful, they are strong, they
have a lot of money, and they are lis-
tened to by a lot of people; they make
huge political contributions, and ev-
erybody knows that. And you will
never satisfy them because they like
the system as it is.

There is an old gypsy curse that goes
like this: ‘*‘May you be the innocent de-
fendant in a frivolous lawsuit.” It is a
curse stopping companies from creat-
ing good jobs, high-paying jobs. It is a
curse for our economy. If it was not the
most powerful around, we would prob-
ably easily find the enormous damage
being done. It is so big and so strong
that all we can do is add up all the hor-
ror stories and find out that ‘“‘some-
thing is wrong in Denmark.” It is a
curse of the Silicon Valley, which
breeds entrepreneurial companies that
have scattered across America and
made growth in jobs and competition a
reality. All of the high-tech companies
are concerned almost every day that
the President makes any statements
about their company—biotech and
high-growth companies.

This issue is the electronics indus-
try's No. 1 issue.

Frankly, you will find them listed by
the hundreds—not a few, but by the
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hundreds—through their chief execu-
tive officers, begging the President to
sign this legislation. I am sorry he did
not. I think he made a very bad mis-
take.

It has been a difficult job. This bill
was first introduced—and it was not as
good as it is now—by Senator DobD and
Senator DOMENICI 3%z years ago. It was
introduced by Senator DOMENICI and
Senator DoDD, and there was a coun-
terpart in the House sponsored by Con-
gressman TAUZIN. It has been dramati-
cally improved and we are here with it
today.

Mr. SPECTER. Will the Senator yield
for a question on the President's ac-
tion?

Mr. DOMENICI. Yes.

Mr. SPECTER. The President, in his
veto message, focused on one narrow
question. Actually, he focused on
three, but they boil down to one. That
is, on the somewhat arcane question of
pleading. The question goes to the dis-
tinguished Senator from New Mexico,
whom I compliment for his laborious
work here. He is an attorney himself,
and he is the proud father of an attor-
ney, as am I.

Mr. DOMENICI. Three attorneys.

Mr. SPECTER. He is the proud father
of three attorneys. He only talked to
me about one, so I will have to find out
about the other two. I want to ask the
Senator from New Mexico a question
which relates to the core problem here
about the requirements on proving
state of mind, where the President's
veto message takes up this question,
with the conference report adopting
the toughest standard in existence, the
standard of the second circuit. But the
conference report dropped an amend-
ment which this Senator had offered,
which was approved by a substantial
majority, 57 to 42, codifying the second
circuit’s method of proving state of
mind. And then the conference report
also added the requirement that state
of mind be pleaded with particularity,
which is a direct contradiction to the
general rule of civil procedure that
state of mind be averred generally as
opposed to fraud, which has to be
pleaded with particularity.

Now, this is classified as an arcane
subject, which means very few people
know anything about it. The President
called me the night before last because
I had written to the President—and I
will go into this a little more when I
seek the floor on my own behalf—but
in the context where you have a short
statute of limitations, where you have
the unique—not unusual, but unique—
provision in the law for a mandatory
stay of discovery when a defendant
files a motion to dismiss, so that you
have a requirement that the plaintiff
plead with particularity facts on the
defendant’s state of mind. Does that
not go too far in closing the courthouse
door to plaintiffs? I say that without
an ax to grind, and with some substan-
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tial experience as a practicing lawyer,
although not in class action fields for
the plaintiff. I represented some de-
fendants in securities act litigation.

As I take a look at the current state
of the bill, different from the bill
passed by the Senate, the President
raises three points which would change
in the conference report, but they boil
down to this extraordinarily high
standard of pleading. Is it fair to re-
quire investors in a field where we have
stock security transactions, approxi-
mating $4 trillion in this country each
year, bearing in mind the gross na-
tional product in this country is—

Mr. DOMENICI. I have great respect
for the Senator, but I would like him
to ask the question.

Mr. SPECTER. Is it fair to have that
kind of particularity required in that
bill?

Mr. DOMENICLI. I think it is fair. My
answer is briefer than your question
but let me insert in the RECORD a letter
dated October 31, from the U.S. Court
of Appeals for the Third Circuit, Judge
Scirica, circuit judge. He writes on be-
half of the Judicial Conference.

One portion of the concern you have,
as expressed by the Senator from Penn-
sylvania, is that the Senate Banking
Committee provision provided that the
complaint must ‘‘specifically allege
facts giving rise to a strong inference.”
The conference report states that the
complaint must ‘‘state with particular-
ity the facts giving rise to a strong in-
ference."

The reason we put in ‘‘state with par-
ticularity the facts giving rise to a
strong inference" is because that is
what Judge Scirica, speaking on behalf
of the Judicial Conference, asked Con-
gress to do. He indicated in this letter
that he thought—and he was speaking
for many others that are concerned
about pleadings—that it was more ap-
propriate to say “‘state with particular-
ity facts giving rise to a strong infer-
ence'” as compared with ‘“‘specifically
allege facts giving rise to a strong in-
ference.' That is the change made, and
it was made at the suggestion of an
eminent jurist.

Now, let me complete my remarks.
The point I want to make is that there
have been many Senators on both sides
of the aisle working on this legislation.
I want to thank Senator DoDD, in par-
ticular, for the tremendous effort he
made in behalf of this legislation. I am
not sure, Mr. President, and I say this
to all of those who are out there in
America—and they are by the hundreds
of the thousands—who were overjoyed
when this bill passed the Senate and
passed the House and who will be over-
joyed tonight if we override the Presi-
dent. Without Senator DoDD, we would
not have made it.

Second, there is no doubt that with-
out the tremendous efforts put forth by
the chairman of that committee, the
Senator from New York, Senator
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D'AMATO, who started out skeptical
and ended up powerfully on the side of
common sense and protecting our in-
vestors while we protect our corpora-
tions from the abuses of a burgeoning
entrepreneurial litigation complex out
there where lawyers decide who get
sued, when cases are settled, when they
have gotten enough out of the system,
to take it and run, and when the end
product is that they and the process
take most of the money.

I am delighted that those two Sen-
ators—there are many others—decided
to take this thing to heart. I had an
early role, and I can tell you my role
came because I read about this litiga-
tion. I had no interest. I just have a lot
of time traveling from here to New
Mexico and occasionally I read—not
often—and I read one story and it en-
ticed me to read two, and finally I read
three or four major stories, exposés,
stories, about this burgeoning type of
American litigation. I could not be-
lieve that nothing could be done about
it.

Frankly, I set about to draft a bill.
Senator DoDD actually was not the
first cosponsor. Actually, Senator San-
ford was my first cosponsor. That only
lasted 3 or 4 months, and then Senator
Dopp came on board. We have had
nothing since then but a difficult bat-
tle. We have had advertisements, we
have had millions spent talking about
what evil people we are, how we are
taking things away from the small in-
vestors of America. Who are we trying
to protect? Obviously, not average
folks.

I am very, very pleased that for once
there was a countervailing message out
there from people who know we have
fixed some abuses that should not go
on in this country under the name of
using the courts to protect small inves-
tors. We do not have to have that kind
of system. Today, if the vote goes
right, we will strike—without question,
we will restore integrity to our securi-
ties litigation reform system—a giant
strike will be made for commonsense,
reasonable litigation in America, in-
stead of litigation that goes to the ex-
treme as far as the minds of bright law-
yers can carry. There are many who
think that is the way the system ought
to evolve. I do not believe so. I do not
think we ought to put to work the ge-
nius of our minds in figuring out how
to litigate to get something out of the
system. That is what I think has hap-
pened. I think we will fix that.

There are 182 Members of the House
from both sides of the aisle as original
cosponsors. There were 52 in the U.S.
Senate as original cosponsors. I must
say, in all honesty, the bill is much
better now than when they cosponsored
it. In fact, I must say it is even better
for that portion of the plaintiff’'s bar
that chooses to participate in this kind
of litigation. It is better for them, too
because they will be forced to be better
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lawyers and to make the merits mat-
ter.

I came to the floor just to express a
few remarks. We will be here for per-
haps a few hours. I also want to say the
President’'s veto message leads me to
conclude that we ought to pass this
legislation. I do not see in this message
from the President a scathing attack
on the legislation. I see some very
technical points. Frankly, a statement
that the managers report might go too
far. I do not know—I say this with a de-
gree of caution, but I am not sure that
I have seen a President veto a bill on
the basis of what is in the statement of
managers, but maybe I am wrong. I
would not think Presidents would do
that. I do not think this President in-
tended that. A statement of managers
is not law, everyone knows that. Inter-
pretation will evolve over time, with-
out any question. There are more than
12,000 words in this bill and the Presi-
dent quibbled with 11 of them. I know
this because Senator DoDD did the
analysis.

I ask unanimous consent that the Oc-
tober 31 letter from the third circuit be
printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

U.S. COURT OF APPEALS,
THIRD CIRCUIT,
October 31, 1995.
Ms. LAURA UNGER,
Mr. ROBERT GIUFFRA,
Senate Committee on Banking, Housing, and
Urban Affairs, Washington, DC.

DEAR LAURA AND BoOBE: I have a few sugges-
tions for your consideration on the Rule 11
issue.

Page 24, line 11: Insert ‘“‘complaint’ before
“responsive pleading.”

Page 24, line 19: Insert ‘‘substantial’’ before
“failure."

“*Complaint” would be added to item (i), so
there is a clear provision that reaches any
failure of the complaint to comply with Rule
11. A small offense would be met by manda-
tory attorney fees and expenses caused by
the offense; if item (ii) is modified without
this change, a gap is left in the statutory
scheme. The result still is a big change from
present Rule 11, which restricts an award of
attorney fees to a sanction “imposed on mo-
tion and warranted for effective deterrence.”
A serious offense—filing an unfounded ac-
tion—would be reached under item (ii).

I also wish to confirm our prior conversa-
tion on scienter and the pleading require-
ment.

Page 31, line 5: Delete “‘set forth all infor-
mation” and insert in its place ‘‘state with
particularity.”

Page 31, line 12: Delete ‘“‘specifically al-
lege™ and insert in its place ‘“‘state with par-
ticularity.”

As I indicated, this would conform with
the existing language in Rule 9(b) which pro-
vides that ‘‘the circumstances constituting
fraud or mistake shall be stated with par-
ticularity.”

Also, page 24, line 1: Delete ‘‘entering” and
substitute “making.”

Page 24, line 4: Delete ‘“‘of its finding.”

Many thanks.

Sincerely,
ANTHONY J. SCIRICA.
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Mr. SPECTER. Mr. President, I have
sought recognition to amplify some of
the comments and some of the issues
which I had raised in the question I
posed to the distinguished Senator
from New Mexico.

The narrow issue which has been
raised in the President's veto message
is one of enormous importance but is
generally not understood unless some-
one has delved into the intricacies of
the legal pleadings, which are, can-
didly, not well known, not of very
great interest, but are very, very im-
portant. The issue arises in a historical
context where at common law lawsuits
which had great merit on the substance
were thrown out of court because law-
yers did not put in an adequate written
pleading—a pleading is a document
that is filed to start a lawsuit—because
lawyers, acting on behalf of clients, did
not put enough in the pleading to sat-
isfy the requirements of law.

Most people do not really understand
what the litigation process, the civil
litigation process is all about. There is
enormous publicity on the O.J. Simp-
son case, and television and radio and
books talk a lot about criminal trials,
but very few really go into detail on
what happens in a civil lawsuit. But
that is a process where one person sues
another, or corporations may be in-
volved as parties, in order to assert a
cause of action or a claim for relief
based on a civil wrong, where a remedy
is sought. It may be money damages or
an injunction to stop someone from
doing something.

In the old common law, many people
who had been severely injured were not
given a day in court because their law-
yers did not put down the proper words.
There is a famous textbook, Chitty on
Pleading, to tell you how to write the
pleadings. These problems have been
carried over to the present day. As a
younger lawyer, I went to the
prothonotary’s office in Philadelphia.
On many occasions I had my com-
plaints returned for failure to go into
the kind of specificity needed.

The leading architect, the draftsman
of the Federal Rules of Civil Procedure,
was a Yale Law School professor
named Charles E. Clark. Charles E.
Clark later became the dean of the
Yale Law School and he later became a
distinguished judge on the Court of Ap-
peals for the Second Circuit and ulti-
mately was the Chief Judge there.
Judge Clark felt so strongly about civil
procedure that he took time from his
busy schedule to continue to teach a
class at the Yale Law School long after
he left as dean and was a distinguished
Federal judge. I had the good fortune
to have Judge Clark as a professor on
civil procedure.

Judge Clark, in a very eloquent
way—and I wish he were on the floor
today to talk about his deep feelings
about procedure and the work that he
had done—spoke about the unfairness
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of having highly technical rules of
pleadings which stop people who have
valid claims from getting into court.
He developed, in the Federal Rules of
Civil Procedure, what is called “‘notice
pleading.”” It was a very famous case,
DiGuardia versus Gurney, that in-
volved a man who was injured, wrote
something on a slip of paper and filed
it in Federal court, and that was suffi-
cient to start a lawsuit, start the proc-
ess. The defendant obviously objected.
He wanted a lot more specification.
What he really wanted to do was to win
the lawsuit. He wanted to get the
plaintiff, DiGuardia, out of court. But
that is why we have judges who make
decisions.

The distinguished Senator from New
Mexico made a statement that *‘the
lawyers decide when cases are settled.”
It is not true. These class action cases
are not settled until judges decide
wlhen the cases are going to be settled
and when the cases are going to be con-
cluded. These actions all require court
approval. If one person sues another, he
can discontinue the lawsuit by simply
filing a praecipe, or paper saying the
lawsuit is over. But in class actions the
lawyers do not decide these matters,
they are decided by judges. Tha Federal
Rules of Civil Procedure were set up in
an elaborate way to provide fairness, to
give both parties a fair chance.

There is an interesting editorial in
today's USA Today, commenting about
this arcane, esoteric subject. The cap-
tion of it is, “Sorry Securities Law.”
The key sentence is, ‘‘President Clin-
ton did something smart this week. He
sided with investors and taxpayers in a
battle for fair securities litigation re-
form.”"

I ask unanimous consent this edi-
torial be printed in the CONGRESSIONAL
RECORD, following my remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mr. SPECTER. The essence of my
concern, albeit narrow, is very, very
important, and that is what this con-
ference report coming back from the
conferees provides on how pleadings
are articulated, bearing in mind that
this has an enormous impact, a con-
trolling impact on the litigation.

When this bill was before the Senate,
I offered an amendment which would
give some direction to how plaintiffs
met a very strong pleading require-
ment, which was taken from the Fed-
eral Court of Appeals for the Second
Circuit. It has jurisdiction over New
York, Vermont, and Connecticut, and
many of the big security cases are
brought there. Everybody agrees that
the Second Circuit has articulated the
toughest standard around. That has
been accepted.

When I read the decisions of the
court of appeals, I noted that the court
of appeals had pointed out how this
tough standard could be satisfied, and I
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offered an amendment, which was op-
posed by the managers. I had a little
discussion with the distinguished Sen-
ator from Utah, Senator BENNETT, who
was managing the bill that day. And
my amendment was adopted by the
Senate by a pretty convincing vote, 57
to 42—which is a big vote around here,
when the managers are opposed to it
and you have about 60 cosponsors.

That amendment provided as follows:

The required state of mind may be estab-
lished either by alleging facts to show the
defendant had both motive and opportunity
to commit fraud, or by alleging facts that
constitute strong circumstantial evidence of
conscious misbehavior or recklessness by the
defendant.

That was adopted by a strong vote in
this body. Why was it adopted? Be-
cause, while the Senate agreed that we
ought to have a tough standard on
pleading, the Senate said we ought to
look to the same court which estab-
lished that pleading standard which ex-
plained how the proof would be made.
But this important provision was
dropped in the conference. That means
the conferees did not like it. There was
a little feeding frenzy as to how this
legislation is finally crafted, in my
opinion. There is a little feeding frenzy
going on in a lot of subjects in the Con-
gress today.

Not only was this important provi-
sion dropped, but the conference report
came back and made it even tougher,
saying that plaintiff had to plead ‘‘with
particularity’’ the facts giving rise to a
strong inference that the defendant
acted with a certain state of mind.

This is a little tough, but I hope my
colleagues, who will be voting on this
matter, will follow this, will listen to
it—or the staffs will.

In the context of what the Federal
Rules of Civil Procedure provide, and
these are worked out by the judges and
by the rules committee of the Judicial
Conference after years of experience as
to what is fair, rule 9(b) of the Federal
Rules of Civil Procedure requires that
fraud be pleaded with particularity.
That is where you have fraud.

But the same rule, when dealing with
state of mind, says that the particular-
ity pleading is not required because it
is unrealistic. That rule says that state
of mind can be ‘“averred generally.”
Here we come back with legislation on
this subject which virtually closes the
courthouse door to plaintiffs in legiti-
mate cases, where there are very im-
portant issues and very important
damages.

When the distinguished Senator from
New Mexico, Senator DOMENICI, was
saying that hundreds of thousands of
people will be pleased with overriding
the President’'s veto, I would respond
that millions of Americans will be dis-
pleased when they understand that
what the Senate has done here is to
make it virtually impossible for them
to get a case into Federal court.
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These are not trivial matters. It is
hard to comprehend the enormous bil-
lions and trillions of dollars which we
talk about in the Senate. The gross na-
tional product of the United States of
America—that is what everybody pro-
duces, all the cars, washing machines,
and the services—what everybody pro-
duces in this country amounts to $§7
trillion, everything that goes on in this
country. The transactions on the stock
exchanges, the sale of stock, approxi-
mate $4 trillion.

We are not talking about a small
group of lawyers, or a hundred thou-
sand people who Senator DOMENICI says
will be pleased if we override the Presi-
dent’s veto. We are talking about mil-
lions of people in America who invest
in stocks and bonds and who need to be
treated fairly. We are talking about
the greatest country in the world with
an economic development which has
developed a corporate mechanism, the
corporate machine for acquiring cap-
ital by stock offerings on the basis of
fairness where we have laws which say
what the offerors must do in terms of
honest representations. These are mat-
ters involving enormous sums of
money.

Just a few of the cases are:

Wedtech, which involved a matter
where investors recovered $77 million
of their losses which had exceeded
more than $100 million in a class action
suit;

Platinum Software, where investors
lost over $100 million, recovered $22
million in a class action suit against
the company for overstating revenues;

The famous Charles Keating, Amer-
ican Continental, Lincoln Savings case
where a jury awarded $4.4 billion
against Mr. Keating and others for
fraud,

The Drexel Burnham Lambert case
where a New York securities law firm
settled the claims of 40,000 class mem-
bers who had invested in municipal
bonds underwritten by Drexel for $26.5
million. Drexel subsequently went
bankrupt in the aftermath of the Mi-
chael Milken insider trading scandal;

A matter pending today involving in-
vestors in Orange County municipal
bonds who lost more than $1.5 billion
due to the high-risk trading and invest-
ment strategy pursued by Orange
County, and suit is currently pending;

Hedged Investments Associates, a $40
million settlement against Kidder,
Peabody and Morgan Stanley to re-
solve a class action brought on behalf
of 1,000 investors, mostly elderly retir-
ees who had sustained losses of $72 mil-
lion where there was a Ponzi-like
scheme;

The case of LA Gear, an athletic
equipment maker, a class action set-
tled for over $35 million to resolve a
suit over allegations of a false public
statement about stock value;

Chambers Development suit settled
for $75 million on allegations of false
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statements by management over cor-
porate earnings and accounting meth-
ods;

The Washington Public Power Supply
System, 26,000 investors were defrauded
of over $2 billion for fraud in selling
bonds using false information, and over
$800 million was recovered in a class
action suit.

This is a very brief statement illus-
trating the kind of problems for which
these cases are brought.

Let me point out, Mr. President, that
President Clinton has committed to
signing the bill with three changes
which would leave the reform program
provisions essentially intact.

There would be reform of joint liabil-
ity, which has been urged by many.
That stays in. Safe harbor for forward-
looking mnonfraudulent statements
which turn out to be incorrect—that
change stays in. The elimination of li-
ability under RICO, something which
should have been changed a long time
ago, stays in. Procedural changes to
make certain that the plaintiffs, rather
than their attorneys, control the liti-
gation stays in.

The Wall Street Journal has an inter-
esting comment in today's edition say-
ing that only one of the three major—
let me read a paragraph. It is relatively
brief. “While supporters [that is, sup-
porters for the bill] weren't admitting
it publicly yesterday, only one of the
three major interest groups pushing
the bill, the high technology companies
often targeted for fraud suits, regard
the bill's strict pleadings standards as
essential. The other two groups, ac-
counting and securities firms, are more
interested in other aspects of the law-
suit-limiting bill such as limits on
their financial liability.”” And those
would all be retained.

President Clinton went into this
pleading issue in some detail. He filed
a short three-page veto message. But I
can personally attest to the thorough-
ness of the President’s analysis of this
issue because he called me on Tuesday
night, night before last, rather late,
10:15 at night, and told me that he was
issuing a veto message and made a
comment that a letter which I had
written him on December 8 this year
had brought to his attention matters
that he had not previously understood.

The letter which I wrote to him said,
in part, that I urged the veto because
of the restrictive method of pleading
scienter; that is, knowledge on the be-
half of the defendants, and talking
about the sanctions which could be ap-
plied and the strong limitations on
plaintiffs' suits where you have this ex-
traordinary standard of pleading, the
short statute of limitations, and the
mandatory review for sanctions under
rule 11, which would so discourage any
litigation from being brought. And, at
the bottom of the letter, I printed in
longhand this note: “*Going back to my
roots on studying this issue at the Yale
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Law School, I think that my Federal
procedure professor—Judge Charles
Clark—would roll over in his grave to
see the specific pleading standard in
this bill, prohibition on discovery until
a motion to dismiss is denied, and the
chilling sanctions. Your wveto would
send it back for important revisions.”

When the President called—and we
had a conversation lasting about half
an hour—he went in into these plead-
ing provisions in detail, and talked
about his own procedure professor at
the Yale Law School, fully understood
precisely what he was doing, and said
in his veto message that he was pre-
pared to sign the bill and supported the
goals of the bill but thought it unfair
to virtually close the courthouse door
with these requirements.

Mr. President, I ask unanimous con-
sent that the following documents be
printed in the RECORD following my
statement:

No. 1. My letter to the President
dated December 8, 1995;

No. 2. The President’s veto message
dated December 19;

No. 3. My “Dear Colleague' letter
dated December 20;

No. 4. The article in the Wall Street
Journal of today, December 21; and

No. 5. The editorial in USA Today
dated December 21, today.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibits 1, 2, 3, 4, and 5.)

Mr. SPECTER. Mr. President, in con-
clusion, the two most popular words of
any speech, I ask my colleagues and
the staffs just to take a look at what
we are doing here. The President is pre-
pared to sign a bill and to sign into law
very substantial changes in the securi-
ties fields which have been urged and
would become law—limitations on
joint liability, reforms, so-called, in
the safe harbor provisions, the elimi-
nation of liability under RICO—and I
have had many people, especially the
accountants, urge that change be
made—procedural changes to ensure
plaintiffs, not their attorneys, control
the litigation; really very major and
enormous changes.

But this one provision as to how you
state your case is just unfairly, unduly
restrictive in this bill because it turns
the Federal Rules of Civil Procedure on
their head. It turns in a revolutionary
way—more than revolutionary, really
destructively revolutionary—the estab-
lished rules of notice pleading. It
strikes the amendment which this body
had adopted on my introduction telling
people how to meet the tough standard
of specific pleading and then adds to it
a particularity requirement which
makes it a virtual impossibility that
sufficient facts can be alleged and in a
unique way cuts off discovery. The
only situation like it that I know
about. It mandates the cut off of dis-
covery when a motion to dismiss is
pending, because characteristically and
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especially when you want to get inside
somebody’s head you cannot do it un-
less you ask them a question or two.

So this is something of really enor-
mous importance. What we would be
doing in effect is returning to a com-
mon law pleading standard, the com-
mon law of ancient England, probably
even tougher than common law in an-
cient England, which would be closing
the courthouse doors on millions of
Americans who invest their money.
And the long-range effect of what it
does to the lawyers is minuscule but
not what it will do to investors and
what it will do to capital formation in
the United States. So I think that if we
make these changes, simple but criti-
cal, as the President has said he will
sign this law and we can move forward
in a fair way.

I thank the Chair. I yield the floor.

EXHIBIT 1
[From USA Today, Dec. 21, 1995)
SORRY SECURITIES LAW

Caught between two big Democratic Party
contributors—trial attorneys and new high-
tech companies, President Clinton did some-
thing smart this week. He sided with inves-
tors and taxpayers in a battle for fair securi-
ties-litigation reform.

Clinton vetoed a bill aimed at limiting
frivolous lawsuits against corporations that
simply went too far.

As passed last week, the legislation gave a
deserving slap to a group of trial attorneys
who've literally paid people to start class-ac-
tion suits against companies whose stocks
decline dramatically.

To defend against such suits, companies on
average pay $700,000 in attorney fees and lose
nearly a half-year's worth of top managers’
time. Such high costs especially threaten
new high-tech firms. All of Silicon Valley's
young electronics companies report being hit
by so-called strike suits.

Legitimate investors aren't helped either
when lawsuits harass a company in which
they’'ve put money.

The bill would benefit investors and busi-
ness by allowing executives to speak more
freely about their plans with less fear of
suits if the plans go sour.

That's what securities reform was sup-
posed to be about. But the legislation Clin-
ton vetoed leapt beyond that with provisions
that would open the door to fraud.

For example, the bill would allow execu-
tives to knowingly deceive investors as long
as they included general cautions while
hyping products. Thus, a drug company exec-
utive talking up a new drug could keep from
investors the fact that the government had
denied approval of it without risking suit as
long as he noted the uncertainty of the drug
approval process.

Worse, the legislation also would require
investors to provide proof of intent to com-
mit fraud when a complaint is filed. That
standard would have kept the government
from recovering money from Charles Keating
and other savings and loan crooks for their
billions of dollars in fraud against depositors
and taxpayers.

Those problems are easily remedied. As
Sen. Arlen Specter, R-Pa., argues, plaintiffs
aren’'t mind readers. They should only have
to show motive and opportunity to commit
fraud to lodge a complaint. And honest ex-
ecutives and businesses don't need a safe
harbor for lies.
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Wednesday, the House foolishly rejected
those quick Clinton fixes to the bill and
voted to override the veto. The Senate
should take Clinton up on them.

Securities laws need to be fair to all, start-
ing with investors and taxpayers.

EXHIBIT 2

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC, December 8, 1995.
The PRESIDENT,
The White House, Washington, DC.

DEAR MR. PRESIDENT: This week, both the
Benate and the House of Representatives
passed the conference report to H.R. 1058, the
Private Securities Litigation Reform Act of
1995.

I urge you to veto this conference report.
While the bill contains some reasonable pro-
visions to eliminate frivolous securities
suits, it goes too far. The bill fails to extend
the statute of limitations shortened by the
Supreme Court several years ago. It imposes
a highly restrictive method for pleading
scienter. It provides a mandatory stay of dis-
covery when a motion to dismiss is filed,
thereby preventing plaintiffs from discover-
ing salient facts that would allow them to
amend their complaints to satisfy the new
pleading standard. It requires mandatory re-
view at the completion of each case for sanc-
tions under Rule 11 of the Federal Rules of
Civil Procedure and, in what amounts to fee-
shifting, provides a presumption that the
remedy for any Rule 11 violation in the com-
plaint is reimbursement of the defendants’
attorneys' fees.

As a practical matter, this combination of
factors will choke off many important law
suits to protect innocent investors. In very
few cases will either potential plaintiffs or
their lawyers have a sufficient interest to
justify risking sanctions because, after the
fact, a judge decides that they may have vio-
lated a stringent and arbitrary pleading
standard. I fear that enactment of this bill
would represent the end of the private en-
forcement of the nation’s securities laws,
which have provided the most stable mar-
kets in the world.

I assure you that in the event that you
veto this bill, I will support your veto and
work to defeat any override effort.

Thank you for your consideration.

Sincerely,
ARLEN SPECTER.
EXHIBIT 3

To the House of Representatives:

I am returning herewith without my ap-
proval H.R. 1058, the “Private Securities
Litigation Reform Act of 1995.”" This legisla-
tion is designed to reform portions of the
Federal securities laws to end frivolous law-
suits and to ensure that investors receive the
best possible information by reducing the
litigation risk to companies that make for-
ward-looking statements.

I support those goals. Indeed, 1 made clear
my willingness to support the bill passed by
the Senate with appropriate ‘‘safe harbor"
language, even though it did not include cer-
tain provisions that 1 favor—such as en-
hanced provisions with respect to joint and
several liability, aider and abettor liability,
and statute of limitations.

I am not, however, willing up to sign legis-
lation that will have the effect of closing the
courthouse door on investors who have le-
gitimate claims. Those who are the victims
of fraud should have resource in our courts.
Unfortunately, changes made in this bill dur-
ing conference could well prevent that.

This country is blessed by strong and vi-
brant markets and I believe that they func-
tion best when corporations can raise capital
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by providing investors with their best good-
faith assessment of future prospects, without
fear of costly, unwarranted litigation. But I
also know that our markets are as strong
and effective as they are because they oper-
ate—and are seen to operate—with integrity.
I believe that this bill, as modified in con-
ference, could erode this crucial basis of our
markets' strength.

Specifically, I object to the following ele-
ments of this bill. First, I believe that the
pleading requirements of the Conference Re-
port with regard to defendant’s state of mind
impose an unacceptable procedural hurdle to
meritorious claims being heard in Federal
courts. I am prepared to support the stand-
ards of the Second Circuit, but I am not pre-
pared to go beyond that. Second, remove the
language in the Statement of Managers that
waters down the nature of the cautionary
language that must be included to make the
safe harbor safe. Third, restore the Rule 11
language to that of the Senate bill.

While it is true that innocent companies
are hurt by frivolous lawsuits and that valu-
able information may be withheld from in-
vestors when companies fear the risk of such
suits, it is also true that there are innocent
investors who are defrauded and who are able
to recover their losses only because they can
go to court. It is appropriate to change the
law to ensure that companies can make rea-
sonable statements and future projections
without getting sued every time earnings
turn out to be lower than expected or stock
prices drop. But it is not appropriate to erect
procedural barriers that will keep wrongly
injured persons from having their day in
court.

I ask the Congress to send me a bill
promptly that will put an end to litigation
abuses while still protecting the legitimate
rights of ordinary investors. I will sign such
a bill as soon as it reaches my desk.

WILLIAM J. CLINTON.

THE WHITE HOUSE, December 19, 1995.

EXHIBIT 4

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC, December 20, 1995.

DEAR COLLEAGUE: I urge you to sustain the
President’s veto on the Securities Bill.

The President vetoed the Conference Re-
port because it significantly changed the
Senate’s version of the Bill. If the Senate
changes three provisions, the President has
committed to signing a revised Bill which
would contain most of the legislative re-
forms such as: reform of joint liability; safe
harbor for forward-looking nonfraundulent
statements which turn out to be incorrect;
elimination of liability under RICO; proce-
dural changes to insure that plaintiffs, not
their attorneys, control cases.

The President vetoed the Conference Re-
port because it established virtually impos-
sible pleading requirements. The President
accepted the toughest pleading standard of
the Second Circuit on the defendant's state
of mind, but the President wanted the Bill to
include my amendment (adopted by the Sen-
ate 57 to 42) which codified the Second Cir-
cuit’s standard on how that state of mind
could be proved.

That tough pleading standard becomes
even more important in the context that the
Bill prohibits discovery while the defend-
ant's motion to dismiss is pending. That
means that the plaintiff must specify his en-
tire case without the benefit of discovery.
That is a virtually impossible pleading
standard which turns the Federal Rules of
Civil Procedure on their head.

The Conference Report’'s safe harbor provi-
sion excludes liability for knowingly false
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forward-looking statements. The President
would sign a bill which retained the Senate's
version,

Sustaining the President’s veto would re-
tain most of the reform measures in the Con-
ference Report but will not close the court-
house door to legitimate claims by these dra-
conian pleading standards.

Transactions on the stock exchanges now
approximate $4 trillion annually which is
more than half the U.S. gross national prod-
uct.

Fairness to investors requires these revi-
sions in the final bill which would follow the
Senate’'s sustaining the President's veto.

Sincerely,
ARLEN SPECTER.
EXHIBIT 5
[From the Wall Street Journal, Dec, 21, 1995]
House VOTES T'o OVERRIDE VETO OF
SECURITIES-SUIT BILL
(By Jeffrey Taylor)

WASHINGTON.—The House voted 319-100 to
override President Clinton’s unexpected veto
of a bill restricting investors’ securities-
fraud lawsuits, but the bill's supporters may
find an override harder to come by in the
Senate

Late Tuesday night, Mr. Clinton stunned a
coalition of publicly owned companies, ac-
countants and securities firms advocating
the bill by vetoing the legislation—after in-
dicating earlier that he planned to sign it.
The bill would make it harder for investors
to file lawsuits seeking damages when com-
panies’ stock prices drop and would limit the
liability of accountants and underwriters for
fraud by their corporate clients.

An override vote in the Senate may come
as early as today. White House aides ex-
pressed confidence that Mr. Clinton's legisla-
tive staff could muster enough votes to de-
feat it. The Senate approved the final ver-
sion of the bill two weeks ago by a 65-30 vote,
barely enough for the two-thirds margin
needed for an override. Both sides in the de-
bate spent much of yesterday lobbying five
senators who voted for the bill but are seen
as swing votes.

In addition to his usual Republican adver-
saries, the president faces some unaccus-
tomed opponents in the override fight in-
cluding Sen. Christopher Dodd (D., Conn.),
the Democratic National Committee chair-
man who aggressively supports the bill. In a
speech to House Democrats yesterday morn-
ing, Sen. Dodd urged them to vote for their
body's override. And in a terse public state-
ment, Mr. Dodd vowed to “work hard . . . to
enact this legislation into law,” which would
amount to a defeat for his own party's presi-
dent.

If the Senate override effort fails, the bill's
supporters may be forced to reshape the bill
to conform with some of Mr. Clinton's con-
cerns about it. The first of these, the presi-
dent said in his veto message, was that the
bill's so-called pleading standards—or the
facts investors must establish so courts will
let their lawsuits proceed—impose ‘‘an unac-
ceptable procedural hurdle" to many worthy
lawsuits in the federal-court system. Thus,
he concluded, the standards would damage
the legal rights of defrauded investors.

While supporters weren't admitting it pub-
licly yesterday, only one of the three major
interest groups pushing the bill—the high-
technology companies often targeted for
fraud lawsuits—regards the bill's strict
pleading standards as essential. The other
two groups—accounting and securities
firms—are more interested in other aspects
of the lawsuit-limiting bill, such as its limits
on their financial liability.
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Mr. Clinton appears to have counted on
that fact in crafting his veto message. In it,
he calls for restoration of an amendment in-
troduced by Sen. Arlen Specter (R., Pa.), who
opposes the bill, which would have softened
the pleading standards. The amendment was
approved by the Senate in June but was
dropped in subsequent negotiations to merge
the Senate bill with its House counterpart.

In a letter to Mr. Clinton this month, Sen.
Specter urged Mr. Clinton to veto the bill
and, if he did, promised to help defeat any
override effort in the Senate. Sen. Specter,
who like Mr. Clinton is an alumnus of Yale
Law School, said in his letter that his former
federal-procedure professor at Yale would
“roll over in his grave to see the specific
pleading standard in the bill.”

In a statement issued before yesterday's
House vote, Rep. Christopher Cox (R., Calif.),
one of the bill's architects and most ardent
supporters, dismissed the concerns raised in
Mr. Clinton's message and painted the veto
as a concession to class-action trial lawyers
who oppose the bill. Mr. Clinton vetoed the
bill, Rep. Cox asserted, ‘‘at the bidding of se-
curities lawyers who are some of his and the
Democratic Party’s biggest donors.”

The President's message also criticized the
managers’ statement that accompanied the
bill, in which its congressional supporters
explained what their intentions were in
drafting it. Mr. Clinton complained about
how the managers' statement described a
key provision of the bill protecting compa-
nies from legal liability for their forecasts
about earnings and other matters. The state-
ment, he said, “‘attempts to weaken the cau-
tionary language” the bill requires for com-
panies to describe factors that might skew
their forecasts.

Mr. BENNETT addressed the Chair.

The PRESIDING OFFICER (Mr.
KyL). The Senator from Utah is recog-
nized.

Mr. BENNETT. Mr. President, I
thank my colleague from Pennsylva-
nia.

If we were not in the veto cir-
cumstance we are in, we might well be
able to work out some of the issues
that he raises. My only comment with
respect to some of the comments he
made is to remind Senators that this
bill deals with forward-looking state-
ments, not with fraud that is commit-
ted in terms of reporting inaccurate
stock prices, earnings, asset value, et
cetera. I hope Members of the Senate
and any who are listening will under-
stand the point we have made over and
over again, that had this bill been in
place at the time of Charles Keating’s
defalcations this bill would not have
prevented a class action suit against
Charles Keating. Had this bill been in
place at the time of the class action
suit brought in Orange County, this
bill would not have prevented those
class action suits.

There is a clear difference between
fraud when one is making a false state-
ment about the performance in the
past and forward-looking statements
where one is making predictions about
the future. That is one of the cruxes
here of this argument that has been
lost. People have stood in the Chamber
again and again and said to those of us
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who are in support of this legislation,
how can you support fraud on the part
of corporate executives? The answer is,
we do not support fraud on the part of
corporate executives. We have never
supported fraud on the part of cor-
porate executives.

If I may be somewhat predictive in
my forward statements, Mr. President,
I see charts that are being set up in the
Chamber that we have seen before
which make this point, that investors
are being defrauded and therefore how
can you support legislation that would
support this kind of defrauding.

The fact is, stating it once again for
the record, we are not talking about
the Charles Keatings of this world. We
are not talking about that for which
Michael Milken was sent to jail, acts
where information is hidden from in-
vestors or information is distorted to
defraud and mislead investors. We are
talking about the circumstance where
an executive is asked a question about
the future and gives his best answer,
and then after the fact, if the future
does not come to pass the way that ex-
ecutive had speculated, he gets sued.

If I may, Mr. President, I would like
to put that in the context of the
present budget debate because that is
so much on everybody’s mind. We are
seeing estimates of the future that are
coming out of the Office of Manage-
ment and Budget. We are seeing esti-
mates of the future that are coming
out from the Congressional Budget Of-
fice. We are seeing estimates of the fu-
ture that are coming out of the Main-
stream Bipartisan Coalition, with
whom I met yesterday, about what the
economy is going to do and what the
budget is going to do. Without the pro-
tection contained in this bill, if the
Members of the Senate and the House,
if, indeed, the President himself, were
corporate executives making these es-
timates about the future, we would all
be subject to class action lawsuits if it
turned out we were wrong.

I guarantee you, Mr. President, we
are all wrong. The only thing I know
about the Congressional Budget Office
projections for the future and the Of-
fice of Management and Budget projec-
tions for the future and the President's
projections for the future and my pro-
jections for the future is that we will
all be wrong. The future is not
knowable with any degree of certainty.
If it were, we would all be rich because
we would all bet on the right side of
every football game. We would all
make the right choices for every stock
that was purchased. We would all be
rich because we could all predict the
future with certainty.

None of us can, and yet that is the
standard to which too many executives
have been held in this arena: You said
you were going to have product x ready
for us by September and you missed it
by 30 days. We are going to sue you for
misleading us.
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What protection does the executive
have in that circumstance when they
say, Mr. Executive, when do you expect
to have product x ready for market? He
says, I will not tell you because if I say
September and it turns out to be Octo-
ber, you are going to sue me. And if I
say September and it turns out to be
August, you are going to sue me. So 1
will not tell you. Well, how can I make
an intelligent guess as to whether or
not I should invest in your company if
you will not even tell me what you ex-
pect to happen? Tough luck.

That is what we have now, Mr. Presi-
dent. In the name of protecting the in-
vestor, we are depriving the investor of
the very best guesses so labeled, esti-
mates so labeled, conjectures so la-
beled, of the people who know the most
about the company. We are asking the
investor to fly even more blind than
they would be if they had those guess-
es.

So let us understand as we debate
this that we are talking about protect-
ing people from lawsuits based on their
inability to guess the future, not about
protecting people from liars, cheats,
and thieves. The liars, cheats, and
thieves will still be subjected to class
action lawsuits and the class action
lawsuits will still end up recovering
millions of dollars for investors. But if
this legislation passes, honest execu-
tives who want to share their best
guesses of the future with investors
will be able to do so with the knowl-
edge that if they happen to be wrong
and product x comes out in October
rather than September, they will not
have to spend millions of the investors’
money to pay off some professional
plaintiff that has brought a suit
against them on the technicality that
exists in the present circumstance.

Mr. President, I see that my col-
leagues are now prepared. 1 am happy
to yield the floor to those who have a
differing point of view.

Mrs. BOXER addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from California.

Mrs. BOXER. Thank you very much,
Mr. President.

I think we have an opportunity here
to make a bill better, to fix some flaws
in a bill that had the best of intentions
when it started out, to make sure that
we let people know if they are even
thinking of filing fraudulent, frivolous
lawsuits that they should not even
think about it because they are not
going to succeed in the end.

That is something I care a lot about.
I represent a State that has a lot of
businesses which have been hit by law-
suits that in many cases should not
have been filed. On the other hand,
many of them should have been filed.

My concern here is for small inves-
tors. I do not worry about the giant,
wealthy investors who, frankly, can
take a hit or two and not have any
problem. I am worried about those peo-
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ple who save for their retirement, who
are basically in the middle class of this
country, who count on—the truth in
deciding where to put their money so it
is there for their retirement.

If they do get hit with one of these
problems, it means big trouble. We saw
it coming home to roost in the case of
those who were defrauded by Charles
Keating. We certainly do not want to
pass a bill here—I do not think any of
us would—that would make it easier
for the Charles Keatings of the world
to succeed in defrauding unsuspecting
investors. Nobody wants that—nobody.

Yet, we know that as this bill has
been analyzed by the experts, by the
people in academia, by the people who
know the law, by people who are really
charged with protecting small inves-
tors, they are suggesting to us in very
strong language that this is not a good
bill.

The President heard those people,
and I think it took some courage for
him to veto this legislation. I think
this override vote is going to be very,
very close. I do not know where it is
going to come out. But I hope, if Sen-
ators are making up their minds on
this matter, that they would read the
President’s veto statement. I think it
is very clear as to what problems he
sees. I hope, also, they will read some
of the many, many newspaper edi-
torials that have appeared all across
the country warning this Congress not
to move forward with this bill.

Here is Money magazine. This is not
a magazine of lawyers. As the Senator
from New Mexico, Senator DOMENICI,
said, ‘‘Well, it is only the lawyers.”
This is Money magazine. It is very in-
terested in this editorial in warning in-
vestors about this bill. *‘Congress Aims
at Lawyers and Ends Up Shooting
Small Investors in the Back.” I just
think that sums it up.

We want to stop frivolous lawsuits.
We want to stop anyone who would put
a company through a lawsuit where
there was no foundation for it. But we
do not want to in the end shoot small
investors in the back. They say:

At a time when massive securities fraud
has become one of this country’s growth in-
dustries, this law would cheat victims out of
whatever chance they may have of getting
their money back * * *. In the final analysis,
this legislation * * * would actually be a
grand slam for the sleaziest elements of the
financial industry at the expense of ordinary
investors.

Mr. President, that is strong lan-
guage. What they are saying here is
what I said when I began: we had a rea-
son to take a look at all this. Our rea-
son was frivolous lawsuits. And what
we wound up doing is hurting small in-
vestors and creating a climate where
the lowest of the low, the people who
prey on others, who count on informa-
tion to make investment decisions, are
going to be rewarded by this bill. We do
not want to do that, I believe.

I think what the President has done
is to call our attention to the failings
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of this bill. I was a stockbroker many,
many years ago. I was quite young at
the time. But the one thing I under-
stood was that people relied on me. It
was a big responsibility. I often
thought, you know, if you really did
not have the best interests of the peo-
ple in mind, you could get these people
in an awful lot of trouble. You could
churn their investments so that you
would get a commission. You could
hurt people.

It seems to me that type of person
certainly is not the majority, but they
do exist. As a matter of fact, if you
look at current trends, unfortunately,
there are more and more of these peo-
ple than we would like to believe.

Here are some other newspapers.
These are editors who have absolutely
no stake in this from a financial point
of view. As a matter of fact, most
newspapers tend to be more conserv-

ative, more conservative, more
probusiness than others. But look what
they say.

‘“‘Protecting Investors From Securi-
ties Fraud." This is the Oakland Trib-
une.

Say you have a spare $1,000 or so, and don't
want to salt it away in a simple savings ac-
count. You hear about a company’s stock
that is touted to go up because executives
are forecasting greatly increased earnings.
You decide to use your $1,000 to buy that
company's stock based on the rosy pre-
dictions of future earnings, but the earnings
forecasts turn out to be bogus. You learn the
executives knew their earnings forecast was
unattainable, yet they hyped their stock
anyway. The stock price does not rise as the
company's executives hinted it would, and
your $1,000 is not worth $1,000 anymore, but
less. And if you want to sue to recover your
losses—

They point out—
you can now. But if a House-Senate con-
ference bill passes—

And that is what is before us, Mr.
President—he basically says:
it will be much more difficult to do so—

Meaning to sue. And they call on
President Clinton to veto the meas-
ure—
because it leaves individual investors and an
array of institutional investors, like pension
funds, municipalities and other Government
units without enough protection from ma-
nipulators like Charles Keating, Ivan Boesky
and Michael Milken.

They go on to explain the bill. And
they talk about how in fact these char-
latans would really be popping their
champagne in their boardrooms, in
their homes tonight if we in fact do not
sustain this veto.

Another editorial, the San Francisco
Chronicle. The reason I think it is im-
portant, Mr. President, to read these is
because, again, the way this bill is pre-
sented to us by the people who want to
pass it is as if there were 90 lawyers in
the entire country who really care
about this, that they control this de-
bate. Clearly, I am going to prove by
the type and number of examples that
I raise here that is not the case.
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“Opening The Door To Fraud.” And
this says:

Legislation would wipe out important
consumer protections. Securities fraud law-
suits—

This is in the San Francisco Chron-
icle—

Securities fraud lawsuits are the primary
means for individuals, local governments
and other investors to recover losses from in-
vestment fraud, whether that fraud is relat-
ed to money, invested in stocks, bonds, mu-
tual funds, individual retirement accounts,
pensions or employee benefit plans. As the
draft report stands—

That is essentially what is before
us—
investors would be the losers, and their
hopes of receiving convictions in suits simi-
lar to those against such well-known con
men as Michael Milken and Ivan Boesky
would be severely hampered. In the name of
the little guy, Clinton should not let that
happen.

Our President did not let that hap-
pen. Now there is a chance for us to
stand up and be counted on behalf of
the little guy, the little guy, the small
investor, those of us in America—and
that is most of us—who are really in
the middle class, who would be greatly
hurt if in fact we did not have the abil-
ity to go to court and to, if we were de-
frauded, have a chance at recovering
even some of our investment.

This is a Michigan headline, and I
think it is pretty strong. “How Come
GOP’s ‘Contract’ Allows Ripoffs Of In-
vestors?’’ The reason they talk about it
as the “GOP contract”—and it is in
many ways certainly supported on both
sides of the aisle—is that the contract
contains language that is in many
ways the father of this bill. The Michi-
g£an paper says:

. .. let the bill’s backers explain to the
rest of us why stock swindlers need to be
“protected’ from lawsuits.

This is in the Muskegon Chronicle in
Michigan.

The fact is we can stop this bill now.
We can start all over again with a bet-
ter bill. We can follow the advice of
President Clinton. He has given us for
the record, many, many letters from
experts in this field who really con-
vinced him that, in the end, this bill,
as written, would hurt middle-class in-
vestors.

We have a road map from the Presi-
dent of some of the things that we can
fix.

I would like to read a letter from the
Fraternal Order of Police that I have
to read before on this floor. It is a let-
ter to the President:

On behalf of the National Fraternal Order
of Police, 1 urge you to veto the “Securities
Litigation Reform Act.” The single most sig-
nificant result of this legislation would be to
create a privileged class of criminals . . . our
270,000 members stand with you in your com-
mitment to war on crime. I urge you to re-
ject a bill which would make it less risky for
white collar criminals to steal from police
pension funds while the police are risking
their lives against violent criminals.

December 21, 1995

I think this really says it all. Here is
a letter written by police who are pro-
tecting our lives, they are on the line,
and they are worried that their pen-
sions will not be protected because this
bill would make it possible for their
pension plan to be raided and for them
to lose their retirement funds.

Those who present this as an issue
about special interests have a perfect
right to do that, but I say to you, what
we are doing goes quite beyond that. It
termed called reform, but it overturns
legal protections that have been there
for investors since the thirties. How
quickly we seem to forget history, that
people, small investors deserve and
need this protection.

We do not need to do this so much for
those who are wealthy. They are not
too worried about their being de-
frauded. But it is our small investors,
it is our people, particularly the elder-
ly, who count on getting their retire-
ment from these investments, that we
should be protecting. The wealthiest do
not need us to worry about them and,
frankly, the very poor simply do not
have the funds to make these invest-
ments. So I think this is a vote on
whether you are going to stand behind
the middle class, the small investor, or
are you going to abandon them in the
name of frivolous lawsuits, which is a
wonderful and noble objective which,
frankly, has just gone awry.

The President vetoed this bill be-
cause I think he wants to stand with
the middle class. He is certainly stand-
ing with them in this budget fight, and
there is a connection. When you fight
for the elderly to protect their Medi-
care, you are saying you care about
these people. But at the same time, if
you leave their pension plans open to
raiding by people like Keating and
Boesky, and we know the cast of char-
acters we have seen come out of the
eighties, then you are harming them. If
you protect their Medicare on the one
hand, but you leave their pension plans
and retirement savings prey to those
that, frankly, would take advantage of
them only too quickly if they knew
that the legal protections have been
changed, you abandon them.

So I say the bill, as it is currently, is
against the middle class. The bill tar-
gets small investors, the elderly and
those saving for old age through their
retirement.

Again, I do not think we can really
bifurcate this argument from the rest
of what we are trying to do. We stand
here and we say we fight for the middle
class. We are fighting against those
Medicare cuts, those Medicaid cuts to
our elderly in nursing homes and to
make sure that kids have access to col-
lege loans so their middle-class fami-
lies can afford to send them to college.
Protecting them from securities fraud
is part of standing up and fighting for
people who count on us and who rely on
us.
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Many of us stand up here and say we
are not going to see a budget go into
effect that gives large tax cuts to the
wealthiest among us while we hurt our
middle class by cutting all these other
programs. There is a nexus here. We
should stand proudly for the small in-
vestor and those who need us.

The President’'s three objections, I
think, are very clearly stated in his
veto message. First of all, he talks
about the bill's pleading standards
which he believes would make it vir-
tually impossible for those who have
been defrauded to even bring a lawsuit
in the first place. I think this is very
important, because the bill, as it cur-
rently stands, requires defrauded inves-
tors to know the state of mind of the
people who defrauded them before they
even file a lawsuit.

How can you possibly know what is
in the heads of people you have never
even met? How can you prove what was
in their minds before you have had a
chance to find out what, in fact, they
did have on their minds when defraud-
ing you? You cannot. That is an impos-
sible standard.

The President was willing to accept a
bill which adopted the most difficult
pleading standards adopted by any Fed-
eral Circuit Court of Appeals, and that
is the second circuit. But what the
President was not willing to do, was to
make those standards even more dif-
ficult.

That is very important. The Presi-
dent is not saying in his veto message
this is a terrible thing, we should not
even be looking at this bill. He is say-
ing there are things wrong with it. One
of them is its pleading standards. In
the President’s own words,

the bill would erect a barrier so high that
even the most aggrieved investors with the
most painful losses may get tossed out of
court before they have a chance to prove
their case.

The President was particularly con-
cerned that the conference dropped an
amendment overwhelmingly adopted
by the U.S. Senate, an amendment of-
fered by Senator SPECTER. I know Sen-
ator SPECTER was on the floor talking
about his amendment. It would have
remedied the problem that too draco-
nian a pleading standard would have
created. The SPECTER amendment
would have allowed lawsuits to be filed
if the defrauded investors could show
that the defendant had the ‘‘motive
and opportunity’ to defraud them.

After that standard was met, the
plaintiffs would be allowed to go for-
ward and test whether the defendants
actually defrauded them. But the oper-
ative language here, ‘motive and op-
portunity,’” would be the standard, in-
stead of the impossible standard where
you have to describe the mind of people
you do not even know who have de-
frauded you, proving what was their
state of mind before you can even get
into the courthouse.
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That is not what American justice is
all about. We are proud of our legal
system because its doors are open.
They are open to the wealthiest. They
are open to the poorest. This really
would slam that door on the small in-
vestor. That is wrong.

The President also opposes the bill’s
draconian safe harbor which permits
outright frauds as long as they are
couched as predictions and estimates of
future profits and income. The Presi-
dent is saying, if you allow companies
who do not tell the truth to cover over
outright lies using “‘predictions’ and
“estimates,” then you are not giving
these companies a safe harbor, but
rather, what has been described on this
floor, as a ‘‘pirate’'s cove” filled with
sharks and barracudas. You are going
to have sharks and barracudas hiding
in the safe harbor, calling something a
prediction and the investor, who is not
sophisticated making an investment
based on this very misleading lan-

e.

Fraudulent future predictions and es-
timates would be permitted under this
bill if those defrauding attach ‘‘some”
possible reasons why the prediction
might not come true. Those defrauding
can hide the real reason that their
fraudulent prediction will not come
true and they cannot be sued.

In other words, they know that what
they are saying to unsuspecting inves-
tors is not true, but they couch it in
terms such as ‘‘this is a prediction,”
“this is an estimate.” Then they are
home free protected by the ‘‘safe har-
bor’ from successful suit.

The President has been reasonable.
He is willing to allow greater protec-
tions for predictions and estimates of a
company’s prospects, but he is not will-
ing to permit outright fraud.

I think the President is being ex-
tremely reasonable when he says bill
needs to be changed. The safe harbor is
the one change and the pleading re-
quirements are the other.

The President is also opposed to the
bill’s unfairly treating plaintiffs more
harshly than defendants. That moves
us toward a loser-pay standard which
we all say we do not think is a good
thing but, frankly, it is in this bill.

The bill creates a presumption that
small investors must pay all of the
other side’s legal fees if their initial
fraud complaint violates rule 11 of the
Federal Rules of Civil Procedure, but it
does not require defendants who vio-
late that same rule in similar situa-
tions to pay all of the plaintiff’s legal
fees. So what kind of justice is that?
That is so blatantly unfair, I do not
even know how to express my outrage
at that particular provision.

I do not happen to believe in loser-
pays for either side. I just think that is
a way to basically send a message to
people that they could get stuck—
mightily stuck—with large bills. They
could be small investors or, frankly,
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small companies. I think that is to-
tally wrong. The fact is, we have a
legal system that has worked pretty
well, and I am very fearful that if we
start introducing a modified version of
loser-pays in this bill, there is no stop-
ping it. I think that would be a very
dangerous thing to do.

If you are a very small investor and
you think you have a really good case,
but you know if you have an unfriendly
judge, for example, you could get stuck
paying the other side’'s legal fees, you
might walk away and allow a real
swindler to get off the hook. So this
troubles the President, as well it
should, and it troubles me, as well.

We believe, really, that small inves-
tors would be terrorized into not filing
lawsuits for fear of having to pay these
legal fees of large well-heeled corporate
defendants who could run up very large
legal bills. So for at least 100 years, the
American court system has rejected
loser-pays because it prevents ag-
grieved parties from asserting their
rights.

I have already put into the RECORD
today a number of newspaper articles.
But I have to say, Mr. President, again,
to those who try to dismiss the opposi-
tion of this bill, they are really not
being fair. It is true that everybody
wants to stop frivolous lawsuits. So it
was hard for many of us to stand up
and oppose this bill. But I have to tell
you, if you listen to some of the groups
in the country who oppose this bill, I
think it would be an impressive list:

The Government Finance Officers As-
sociation [GFOA], a professional asso-
ciation of State and local government
officials, both elected and appointed,
whose duties include the investment of
cash balances and pension funds and is-
suance of municipal debt. These are the
people who know what is at stake here.
The Government Finance Officers As-
sociation opposes this bill.

The U.S. Conference of Mayors op-
poses this bill. Why? Because they have
large security investments, including
pension funds. For example, the city of
San Jose in California was completely
ripped off by an unscrupulous broker
many years ago. They were able to re-
cover because we had good laws on the
books—laws that are going to be
changed, and their city attorney came
before our committee to testify and
said it would be very dangerous to
change these laws.

Then there is the North American
Securities Administrators Association,
who represents the 50 States’ securities
regulators, responsible for investor
protection, and the efficient function-
ing of the capital market at the grass-
roots level. The North American Secu-
rities Administrators Association op-
poses this.

I have a letter from the California
County Officials. They oppose this.

The American Bar Association.

I just, Mr. President, fear very much
that we will be back on this floor if we



38212

cannot work this into a better bill,
when the first scandal hits, with Sen-
ators saying, “My God, I never knew,
we did not mean it, and we have to
take another look at this.” You know
that is going to happen.

I think we should listen to the people
in the local counties across our coun-
try. I think it is pretty effective. We
have a letter signed by 99 California
government officials, including the
mayors of San Francisco, San Jose,
and officials in 43 of our State’s 58
counties. Mr. President, I want to say
that many of these counties who signed
this letter are extremely conservative
local government officials. It is rare
that they call me and are so united on
such an issue.

I have, also, a letter signed by 34
county treasurers in Arkansas, 51 pub-
lic officials in Georgia, 58 public offi-
cials in Massachusetts, including the
Massachusetts Association of County
Commissioners. I have a letter signed
by 39 officials in New Jersey, including
the New Jersey Conference of Mayors
and the New Jersey State League of
Municipalities.

So it is very important. In this letter
signed by California county officials
that I talked about, they say:

In recent years, local California govern-
ments, most notably Orange County, have
lost more than $2 billion in the securities
markets, partly due to derivative invest-
ments. Some of these governments have
pending securities fraud cases; others are
still deciding whether to use the courts to
pursue recovery of losses.

Now is not the time to weaken defrauded
investors’ rights to pursue civil action, as
would oceur—

Under the bill that is pending before
us—
unless institutional investors that are de-
frauded have the ability to recover their
losses in court, they will have to make the
unenviable choice [as Orange County did] be-
tween cutting essential services, such as edu-
cation programs, or raising taxes.

We urge you to do the right thing and pro-
tect taxpayers’ investments from securities
fraud and oppose this unbalanced, unneces-
sary and dangerous legislation.

Again, this is from Fresno to Los An-
geles to Riverside and Stanislaus Coun-
ty, Kings County, Tulare County,
Yuba, Shasta, Monterey, Siskiyou, Si-
erra. I am talking about counties from
the city to the rural areas—every-
where. Inyo, Mariposa, Santa Ana, Fre-
mont, Stockton, Riverside, Oceanside,
Elmonte, Thousand Oaks, Westminster,
Newport Beach, Arcadia, Barstow,
Contra Costa Water District, South
Pasadena, South Tahoe Public Utility
District, city of Hemet, San Benito
County, and others. My State has 31
million people in it—31 million people
in it, Mr. President. Every time we do
something here, it affects my State
more than any other State just by vir-
tue of that fact. To have these Repub-
lican and Democratic elected officials
be so united in their opposition is very,
very unusual. Retirement associations
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all throughout the State, including my
home county of Marin, where I served
on the county board of supervisors—
they are very conservative—they do
not want to see us weaken these laws.

The American Bar Association, their
new president, Roberta Ramo, has
written an excellent letter to the
President outlining their problems
with this bill.

I want to conclude my remarks, Mr.
President, by saying this: Again, my
State represents a lot of the companies
that have legitimate problems with
frivolous lawsuits. I promised those
companies I would do everything I can
to work on legislation that really ad-
dressed their problems. I do not want
to see anything hurt decent business
people. On the other hand, I want a bal-
anced bill and one that does not go so
far that the charlatans that may be
stockbrokers, investment advisers, cor-
porations—we have seen them so much
in the 1980’s, and we see more now—we
do not want to open the door to that
kind of investor fraud.

I think the President took a strong
stand to protect the middle-class inves-
tors. I applaud him. I hope we can in
fact sustain that veto. I know if we do,
it will be very close one way or the
other, if we fail or if we succeed. But I
have to say this: What is at stake here
is really, I think, in the long run, the
health of the securities markets. The
worst thing we can do is have a situa-
tion where the laws on our books have
been weakened to a point where they
do not provide investor confidence.
People will not invest their money, and
we will have a situation where decent
companies are going to have to pay a
premium—it is really a premium—in
order to convince people to invest with
them. That will cost these good compa-
nies more money. They will have to
pay more interest to these investors
because many investors, as soon as we
have that first scandal, are going to
say, ‘‘You know what? Maybe I am bet-
ter off with Government bonds. Maybe
I am just better off getting a certifi-
cate of deposit that is insured by the
Federal Government."”

So that would be the worst thing
that could happen, in the long run—if
we try to address one problem, frivo-
lous lawsuits, and weaken our laws to
such a point that people do not have
confidence to invest their money in the
market.

So I hope we will stand with the
President. He has really laid out a
clear path on how to fix this bill. I
want to thank Senator BRYAN and Sen-
ator SARBANES.

I have been proud to be on their time
as we have tried to bring these issues
to the President’s attention, to our col-
league’s attention and frankly to the
attention of the American people. I
hope we will sustain this veto. I yield
the floor.

(Mr. CAMPBELL assumed the chair.)

December 21, 1995

Mr. GRAMS. As a conferee for this
bill, I am here on the floor today to
also join those others in urging my col-
leagues to vote to override the Presi-
dent's—what I consider—ill-advised
veto of the conference report on securi-
ties litigation reform.

Back on December 5, 65 of us voted in
favor of the conference report that the
President has now vetoed. Mr. Presi-
dent, 69 of us voted for S. 240, which
was substantially similar to the con-
ference report.

Now, the principal authors of this
legislation are Senators D'AMATO, Sen-
ator DoDD, and Senator DOMENICI.
These Senators put aside their political
and partisan differences to do some-
thing right for small investors, for
workers and for the consumer. All of us
did. When you have legislation that is
authored and supported by the general
chairman of the Democratic National
Committee and the chairman of the
Republican Senatorial Committee, I
believe that is what you would call
compromise. When you have almost 70
Senators from both sides of the aisle
voting for this legislation, that is also
called compromise. So, why did the
President veto this measure?

Well, in his letter accompanying the
veto, the President said that he wants
to protect innocent investors from
being defrauded. Well, this legislation
protects those investors. It preserves
the right of these investors who are
truly victimized by securities fraud,
but it does much more than that, as
well. It also will protect the worker
who is out there and worried about
being laid off because his employer had
to pay attorney's fees instead of being
able to pay his salary.

It will help the consumer who has to
pay higher prices for products today
because of the hidden costs of frivolous
legislation and litigation.

It will pay off for the legitimate in-
vestors and for the pensioners whose
life savings are being jeopardized by
strike-suit attorneys.

Finally, it will also benefit the thou-
sands of honest, hard-working attor-
neys who have watched the public
image of their profession being tar-
nished by a few greedy quick change
artists.

It is also for the sake of those Ameri-
cans that we have put in long hours of
hard work to craft what I believe is a
very balanced and reasonable bill.

The only people who will lose under
this legislation are the small class of
attorneys who have used professional
plaintiffs to file frivolous and meritless
suits, again just to make a quick dol-
lar, They use joint and several liability
to bring secondary defendants into
their cases simply to try and extort a
higher settlement out of them as well.

Now, the social costs of these suits
are very, very high. Again, they would
result in fewer jobs because employers
would be paying high costs for frivo-
lous litigation, rather than being able
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to put that money where it would
make a difference, and that is in the
higher salaries or more jobs. Higher
prices for the consumers who end up
having to pay these costs because they
are passed along in the cost of doing
business. They go into the products
and the services that these people pro-
vide, so consumers end up paying more
because, again, of the costs—the hidden
costs—of frivolous litigation, and it
has diminished returns for the inno-
cent investors. The very investors that
the President says he wants to help
protect are the ones who would benefit
from this bill, as well.

What do investors get in return for
those abusive lawsuits? In the past
they have received about 6 cents on the
dollar that has gone back to the vic-
tims. The rest has gone into litigation,
legal expenses and lawyer’s fees. Who is
the President really trying to protect?
Investors, the consumers, or the work-
ers, or a small group of unethical law-
yers? I think that answer was obvious.

Legislation is not meant to protect
political constituencies. When we do
the work of the people we should think
of what the voters called for in the last
election—not the commercials that
consultants will be running in the next
election. That is not what the Presi-
dent did when he vetoed this bill. We
should not stand for it as well.

For those reasons and for the sake of
the small investors and the consumers,
the job creators and the workers, we
should override this veto, because if
the White House will not stand up for
these individuals, who will? We must. I
believe that we will.

Again, I urge my colleagues to over-
ride the veto and to enact the common-
sense legal reform that is contained in
this bill. I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Utah [Mr. HATCH] is recog-
nized.

Mr. HATCH. I thank the Chair.

Mr. President, on December 19, 1995,
President Clinton vetoed the con-
ference report to H.R. 1058, the Securi-
ties Litigation Reform Act of 1995. This
act represents a very modest step for-
ward in addressing some of the egre-
gious abuses present in our litigation
system today. In doing so, I believe
President Clinton has sided with a
handful of very wealthy lawyers and
against the interests of the American
people at large. President Clinton is a
tenacious defender of the status quo. I
do not think the status quo is serving
us well.

The securities bill was developed
over the past several Congresses by a
dedicated, bipartisan, moderate group
of reformers who have long seen the
need to change our securities litigation
system. Senators CHRISTOPHER DODD
and PETE DOMENICI have led this effort
for a number of years and finally saw
the opportunity for meaningful reform
in this Congress.
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The securities litigation conference
report passed the Senate by a biparti-
san vote of 65 to 30. A total of 19 of our
colleagues on the other side of the aisle
voted in support of this moderate and
meaningful bill.

The legislation sought to make secu-
rities litigation fairer by curbing the
abusive litigation practices that have
been employed by a small number of
plaintiffs lawyers in securities litiga-
tion class action lawsuits. That very
small group of trial lawyers who spe-
cialize in securities litigation lawsuits
represents the only ones who are truly
hurt by the securities litigation reform
bill. Likewise, they are the only ones
who are helped by the President's
veto—just a few, very wealthy litiga-
tion lawyers in the field of securities
law.

The plaintiffs lawyers who benefit
from the President’s veto are the ones
who perfected the so-called strike
suits. Strike suits are filed against
companies after a drop in the stock
price, frequently without regard to
whether there has been any fraud or
wrongdoing on the part of the com-
pany. And by the time the suit really
gets in full swing, the litigation is so
expensive for the companies that many
of these companies just settle for de-
fense costs to get rid of the problem
and the embarrassment, and to not
have to take a chance with some of the
juries in some of the more, shall we
say, jury-liberal States in our country.

For example, in 1990, when LA Gear,
the sportswear and sneaker manufac-
turer, announced lower than expected
earnings, one law firm filed 15 lawsuits
just 3 days after the announcement.

The Banking Committee heard testi-
mony concerning other cases in which
securities lawsuits were filed within 90
minutes of the drop in share prices.
These kinds of filings without regard
to the merits are ridiculous. They are
hurting American businesses and con-
sumers.

I am particularly concerned because
perhaps hardest hit have been high-
technology companies., Those compa-
nies form a key part of the American
economy and are vitally important to
the economies of Utah and many other
States. They are being disproportion-
ately hurt by these lawsuits.

A Stanford University law professor,
conducting a study of securities class
action lawsuits filed in the 1980’s, most
involving high-technology firms, found
that every single company, every sin-
gle high-technology firm that experi-
enced a market loss in stock price of at
least $20 million was sued. Every single
company. Those kinds of abuses are an
outrage and an affront to the legal sys-
tem. These are some of the most suc-
cessful American companies, and they
are being besieged with lawsuits. Some
think it should be called legal extor-
tion. It simply cannot be that every
single high-technology firm that has
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suffered a $20 million or more loss is
engaged in securities fraud. It just is
not true. But by the time the lawsuits
start and the litigation begins, and the
depositions start and the discovery be-
comes burdensome and onerous, a lot
of companies just throw up their hands
in the air and pay whatever they have
to to get out of it because they know
that kind of litigation is never ending.

The current litigation system en-
courages wasteful and needless litiga-
tion even where there is absolutely no
evidence of wrongdoing. The unavoid-
able fact is that because of current
skewed incentives in the litigation sys-
tem, the small group of lawyers who
file most strike suits are not filing
such suits to protect shareholders
against corporate fraud and wrong-
doing. They are doing so to line their
own pockets.

I happen to be a lawyer. I happen to
understand securities law. And I can
tell you that is what is happening. The
Banking Committee heard testimony
that plaintiffs in these suits typically
receive only 14 cents for every dollar
while the trial lawyers collect a whop-
ping 39 percent of these settlements.
That is abominable and everybody
knows it. Other studies have suggested
even lower plaintiff recoveries. We are
talking about the people who are sup-
posedly wronged getting 14 cents out of
every dollar while the attorneys get 39
cents out of every dollar.

These lawyers are filing these law-
suits so that they can terrorize Amer-
ican companies into paying exorbitant
settlements because they know these
companies cannot afford the high legal
fees that would be required to defend
themselves even against meritless law-
suits.

When companies must pay for need-
less litigation, settlement and insur-
ance costs with dollars that could be
going to create jobs or to further re-
search and development, consumers
and stockholders, virtually all Ameri-
cans in fact are hurt. Due to wasted re-
sources, profits and stock prices are
lower than they would otherwise be
and the shareholders in the end lose
out. That should not be lost in this de-
bate.

The truth is that shareholders are
very well protected under the securi-
ties laws and under this securities bill.
This legislation ensures that the class
action device remains available for
those shareholders who have been in
fact victims of securities fraud. In fact,
it improves that device so that injured
investors, not a small group of greedy
lawyers, can control the litigation.

Although the President pointed to
what he claimed are a number of short-
comings in the bill that justify his
veto, his excuses are just that—slender
excuses for siding with some of these
jackal lawyers.

First, the President nitpicked with
the bill’s pleading requirements. How-
ever, legislative history in the House
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and Senate makes clear why a height-
ened standard requiring pleading with
particularity is necessary to eliminate
securities lawsuit abuses. The con-
ference report sensibly requires a
heightened pleading standard to weed
out frivolous litigation and to free par-
ties against whom claims are made
from being subject to abusive and ex-
pensive discovery.

Second, the President went after the
safe harbor provision, which creates a
safe harbor for forward-looking, pre-
dictive statements. Some companies
have faced damaging lawsuits merely
on the basis of vague but optimistic
projections that the company would do
well even though it was clear that the
prediction was speculative and future
oriented. The safe harbor provision
sensibly addresses those problems.

In fact, President Clinton notes that
he supports the conference report lan-
guage but is concerned with some lan-
guage in the statement of the man-
agers of the bill on this provision. Now,
the Constitution gives the President
the authority to veto legislation, but
nowhere does it give the President au-
thority to veto legislative history. I
think a veto on the grounds of legisla-
tive history in this case is extreme, es-
pecially in light of the clear language
of the bill.

In short, President Clinton was
stretching for excuses to veto this leg-
islation. The only thing President Clin-
ton has shown with his veto of the se-
curities litigation reform bill is that he
will side with a handful of trial lawyers
against the interests of all Ameri-
cans—especially American consumers
and shareholders. He has proven that
he is not an agent of meaningful and
needed change but instead a tenacious
defender of the status quo.

I encourage my colleagues to over-
ride his veto so we can provide mean-
ingful change to Americans who are fed
up with lawsuit abuse in this country.
My good friend and colleague from
Pennsylvania has joined the Clinton
administration in questioning the
pleadings standards contained in this
bill. I should note, for the record, that
in June of this year this very adminis-
tration that has vetoed this bill called
the bill's pleadings standards ‘‘sen-
sible" or “‘workable.” I would also note
that these pleadings standards were
based, in part, on the recommendations
of Judge Anthony Scirica of the Third
Circuit Court of Appeals.

Mr. President, I ask that the June
administration policy statement and
an October 31 letter from Judge Scirica
be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

STATEMENT OF ADMINISTRATION POLICY
The Administration supports appropriate
reforms of the federal securities laws. The
goal should be to and litigation abuses and
to clarify the law, without improperly limit-
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ing the rights of investors to pursue civil ac-
tions against financial fraud.

As reported by the Senate Banking Com-
mittee, S. 240 contains a number of provi-
sions designed to end litigation abuses which
the Administration endorses. A number of
its original provisions that had been the
focus of committee discussions have been
modified appropriately or deleted. S. 240 is
now a substantial improvement on H.R. 1058,
which the Administration could not support.
For instance, S. 240 rejects certain of H.R.
1058's egregious provisions, such as its
‘“loser-pays’ approach and its too-stringent
definition of recklessness. At the same time,
8. 240 adopts several sensible provisions, in-
cluding a workable pleading standard taken
from the Second Circuit, and appropriate
class action reform provisions.

The Administration recommends the fol-
lowing modifications to two provisions in
the bill:

Safe Harbor—The Administration supports
the Committee’s attempt to craft a statu-
tory safe harbor that would encourage the
dissemination of forward—looking state-
ments without protecting statements made
with an intent to mislead. The Administra-
tion does not believe a safe harbor should
protect statements known to be materially
false or misleading when made. The Senate
should clarify whether the safe harbor's cur-
rent language would protect such state-
ments.

Proportionate Liability—The Administra-
tion opposes the bill's provision that would
establish proportionate liability for reckless
defendants because in cases involving insol-
vent defendants, the provision would leave
investors unable to recover their full dam-
ages. Culpable solvent defendants, rather
than defrauded investor, should at least bear
a substantial portion of this noncollection
risk. Accordingly, the Administration sup-
ports an amendment that would require cul-
pable solvent defendants to pay up to twice
their proportionate share of damages (rather
than 150 percent as in the Committee bill),
when other defendants have gone bankrupt
or fled.

The Administration recommends that the
Senate adopt the following measures, which
are not included in 8. 240:

Private Aiding and Abetting—The Com-
mittee bill explicitly retains the SEC’s au-
thority to take action against those who
knowingly aid and abet securities fraud.
Congress should also restore this action for
the SEC against reckless aiders and abetters,
as well as for private actions that follow a
successful SEC action.

Status of Limitations—The Administra-
tion recommends extending the statute of
limitations for private securities fraud ac-
tions to five years after a violation occurs.
Although S. 240 as originally introduced ad-
dressed this issue, the Committee deleted it
from the bill.

It should be noted that the Securities and
Exchange Commission has expressed many of
the same concerns with respect to this legis-
lation. The Administration encourages the
Senate to continue to work with the Securi-
ties and Exchange Commission to ensure
that S. 240 redresses litigation abuses while
preserving the ability of investors to bring
class-action lawsuits against financial fraud,
a legal device that is critical to the mainte-
nance and integrity of our financial markets.

Pay-As-You-Go Scoring.

S. 240 could affect receipts; therefore, it is
subject to the pay-as-you-go (PAYGO) re-
quirement of the Omnibus Budget Reconcili-
ation Act of 1990. The preliminary OMB
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PAYGO estimate is zero. Final scoring of
this legislation may deviate from this esti-
mate.
UNITED STATES COURT OF APPEALS,
Philadelphia, PA, October 31, 1995.

Ms. LAURA UNGER,

Mr. ROBERT GIUFFRA,

Senate Committee on Banking, Housing and
Urban Affairs, Dirksen Senate Office Build-
ing, Washington, DC.

DEAR LAURA AND BoB: I have a few
suggstions for your consideration on the
Rule 11 issue.

Page 24, line 11: Insert ‘“‘complaint’ before
“responsive pleading.”

Page 24, line 19: Insert ‘‘substantial’’ before
“failure.”

‘*Complaint” would be added to item (i), so
there is a clear provision that reaches any
failure of the complaint to comply with Rule
11. A small offense would be met by manda-
tory attorney fees and expenses caused by
the offense; if item (ii) is modified without
this change, a gap is left in the statutory
scheme. The result still is a big change from
present Rule 11, which restricts an award of
attorney fees to a sanction “imposed on mo-
tion and warranted for effective deterrence.”
A serious offense—filing an unfounded ac-
tion—would be reached under item (ii).

I also wish to confirm our prior conversa-
tion on scienter and the pleading require-
ment.

Page 31, line 5: Delete “‘set forth all infor-
mation and insert in its place ‘‘state with
particularity.”

Page 31, line 12: Delete ‘‘Specifically al-
lege' and insert in its place “‘state with par-
ticularity.”

As I indicated, this would conform with
the existing language in Rule 9(b) which pro-
vides that '‘the circumstances constituting
fraud or mistake shall be stated with par-
ticularity.”

Also, page 24, line 1: Delete “‘entering’ and
substitute “making.”

Page 24, line 4: Delete “‘of its finding.”

Many thanks.

Sincerely,
ANTHONY J. SCIRICA.

Mr. HATCH. Mr. President, this is an
important bill. It is true reform. Hav-
ing read and studied securities litiga-
tion, under the securities law true
fraud can be prosecuted, true fraud can
be brought.

This bill is not going to interfere
with those cases. What it does is stop
the abuse and misuse of the class ac-
tion litigation and even things out.
This will stop the abuse of companies
that have a downturn in their stocks,
which happens to a lot of companies,
and perhaps through no fault of their
own or through some economic down-
turn that affects them, and will stop
the litigation that is brought in many
cases just to get defense costs. Too
often, it costs more for companies to
defend themselves, even though the
case is meritless, than it would just to
settle the case and get rid of the nasty
hornet that has been buzzing around
the company's head, for the use of
these sometimes very greedy lawyers.

Not all lawyers are greedy:; not all
lawyers are bad. Most of them are very
good people. But there are abuses in
the law. In this area it is particularly
pronounced. This bill is brought to try
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and correct some of those pronounced
abuses.

Mr. BRYAN. Mr. President, I am
looking around the gallery today, as
citizens visit our Nation's Capitol, and
those that are tuned in on television
across the country are saying to them-
selves, ‘I do not understand what this
debate is all about. Are there not big-
ger problems that the Nation faces?'’

Clearly, we are in a state of paralysis
here in Washington today. Part of the
Federal Government is shut down.
There is no clear path, as I speak at
near 2 o'clock in the afternoon, eastern
standard time, as to how we are going
to break this gridlock or logjam that
has gripped us in this confrontation as
to how we balance the budget in 7
years, and the road we use to get it.
That is a major issue. No question
about that.

Let me try to put this debate into
some context because I acknowledge
that the country’s attention is focused
on the macroeconomic picture, the
kind of thing that will affect the future
of our country and of our Nation.

What is at stake here? Is this an ar-
gument between a handful of greedy
lawyers, as the proponents of this leg-
islation argue, in disagreement with a
small group of people on Wall Street—
brokers, accountants, entrepreneurs—
who wish to access the capital markets
of our country and issue stock? Is that
what this thing is all about? I say to
our visitors and Americans across the
country, this is a far, far bigger issue.

I acknowledge that it is terribly eso-
teric, arcane, highly technical. Why
should somebody listening in on this
debate have an interest or concern in
the outcome? Anyone who has a single
share of stock in any publicly traded
corporation has an interest in the out-
come of this legislation because that
individual, he or she, could become a
victim of a fraudulent action. The abil-
ity of that individual to recover as a
consequence of that fraud is, in my
judgment and those of us who have
fought this legislation, severely lim-
ited and compromised. That is tens of
millions of people. In addition, there
are probably tens of millions of people
more who do not own a direct interest
and say, “Look, I have never invested
in the stock market. I have no money.
My wife and I and my family are lucky
if we have a few dollars in the local
credit union or the bank. I don't deal
with these Wall Street issues. What do
I have at stake in this debate? You
lawyer types and Senators have sure
lost me in this debate. I do not under-
stand what I have involved."

The answer, that there are tens of
millions of people out there in this
country, good people who have worked
all of their lives, who have retirement
funds—their security, their safety
blanket—these people have tens and
tens of millions of shares invested
across America in retirement funds.
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Those retirement funds could be vic-
timized by fraudulent actions, and as a
consequence of that fraud, those retire-
ment funds can be severely impaired fi-
nancially, devastated, and depending
upon the magnitude of the fraud could,
conceivably, be wiped out.

What does the average American
have that interests him in this piece of
legislation? His or her retirement could
be at risk if they are not able to ade-
quately recover against those malefac-
tors, those that have been involved in
perpetrating a fraud. So those who
have money in a retirement out there,
whether a company-sponsored family
or one of the many variations of a
401(k), you have an interest in this de-
bate and your children have an interest
in this debate, because some of you are
hoping that you have a little money
put away, and maybe their inheritance
can be affected, as well.

Broadly stated, 260 million Ameri-
cans have an interest in the outcome of
this debate because we are all tax-
payers, every single one of us, directly
or indirectly. That is why such widely
divergent groups such as State finan-
cial officials, State treasurers, State
controllers, State financial officers—
Democrat and Republican, East and
West, big cities and small towns—have
expressed their opposition and concern;
because they know that their commu-
nity, their village, their town, invest-
ing money on behalf of the taxpayers
in a securities portfolio, that they can
be victimized as well. They do not want
to jeopardize their ability to recover on
behalf of the taxpayers of their town or
their community or village. That is
why they have joined in opposition.

I do not doubt relatively few if any
are lawyers or stockbrokers or in-
volved as entrepreneurs. So it is their
interest on behalf of each of us as
American citizens that has dictated
that they write us to inform us they
are gravely concerned and strongly op-
pose this bill. I will go into some of the
reasons in a moment.

University and college officials who
are involved in the management of in-
vestment portfolios of American col-
leges and universities—whether they be
private universities, private colleges,
or the great State-supported institu-
tions in our country—they, too, have
called and written. They strongly op-
pose this legislation because they know
that the investment portfolio upon
which their college or university de-
pends can be impaired and financially
wiped out if investor fraud occurs and
they are unable to recover on behalf of
those funds the losses sustained as a
result of that fraud.

So we are here today, not talking
about 90 greedy lawyers or the entre-
preneurs. I think all of us in this coun-
try, irrespective of our political lean-
ing or philosophical inclination, are
highly supportive of the entrepreneurs
in America. They do provide the main-
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stream for our free enterprise system.
But this issue is much broader than
that debate. Every citizen in America
has an interest in the outcome of what
we do.

It has been said that only the dead
have seen the last of war. Tragically, I
suspect that is true, as much as we
would hope that is not the case. Let me
just say that only the dead have seen
the last of investor fraud in America.
The Wall Street Journal, in a fairly re-
cent publication, has told us that in-
vestor fraud has increased. In another
article we are told that, notwithstand-
ing the efforts of the Securities and Ex-
change Commission—no partisan com-
mentary is intended—that indeed they
have fallen behind. Maybe to some ex-
tent we are losing that fight, in terms
of pursuing with the kind of diligence
that every American would want us to
pursue those individuals who practice
fraud in the securities markets and
who rip us off. So why are we here
talking about this thing less than a
week before Christmas? It is because
every American is affected.

Let me try to say a few words about
our system, the system we have cre-
ated, Democrats and Republicans alike,
over a period of some six decades and a
little more now, to protect investors,
to protect them against fraud. To those
people out there who are motivated by
greed, who cut corners a little tightly
and whose primary interest is to line
their own pockets and who care not a
whit about whom they hurt—there are
still those people out there in America.
Unfortunately, they are still involved
in investor securities activities.

We set up, over the years, a system
that depends upon three pillars to pro-
tect the consumer, the investor, the
American taxpayer in this broad sense.
One, we have empowered the Securities
and Exchange Commission. It is a Fed-
eral agency. They are out there mon-
itoring the market, responding to com-
plaints. That has been true under Re-
publican and Democratic administra-
tions alike. The agency traces its ori-
gin back into the aftermath of the col-
lapse in the Great Depression in the
1930’s. And they are out there. By and
large they do a good job. Sure, some of
us may have some criticism of this or
that. Criticism can be found with each
of us. But they are out there doing a
good job.

But the system does not depend, in
terms of the enforcement and the po-
licing of the markets, solely upon the
Securities and Exchange Commission.
Its premise and predicate contemplates
that there are two additional pillars
upon which investor protection is
predicated.

Another one of those is what we have
done at the State level. If I might say
for a moment, as my colleagues know,
I have had some experience in the
State level serving as the chief execu-
tive of my State. They are banded to-
gether in a group called the North
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American Association of Securities Ad-
ministrators. Their job is to try to pro-
tect their citizens in each of the 50
States against the kinds of frauds that
occur in our society with respect to the
issuance of securities. By and large, I
think they do a good job as well. They
are not lawyers per se; accountants,
per se. They are individuals appointed,
by and large, by the respective Gov-
ernors of their States to help to pro-
tect citizens of those States against
the kind of securities fraud that oc-
curs. So they, too, have written us in
the strongest, most urgent, compelling
language to say in our considered judg-
ment this would limit the ability to
protect the citizens of our State. We do
not speak as lawyers. We do not speak
as accountants. We speak as one who,
like yourself, is impressed with the
public trust to protect the citizens of
our State. That is the way our system
works.

Finally, the system, contemplated
and acknowledged by all, that notwith-
standing the fact that we have people
at the Federal level and at the State
level who are part of our system of
Federal and State government who are
charged with protecting the consumer,
particularly as it relates to investor
fraud in the securities market—it is
contemplated that the private inves-
tor, through his or her ability to file
class actions in the Federal court sys-
tem of America, is a very important
adjunct to this system. It is absolutely
indispensable; absolutely indispen-
sable. Those statements can be heard
from Republicans who have Chaired the
Securities and Exchange Commission,
by Democrats, and by all commenta-
tors, that the private sector is criti-
cally important in terms of monitoring
the market and in terms of recovering
for investors who are defrauded as a re-
sult of security fraud.

In point of fact, that is going to be
even more important. Whether one
characterizes himself or herself as lib-
eral or conservative or middle of the
road, everyone in this Chamber, and I
think most people in America, would
acknowledge today that our budgets
over the next few years are going to be
tighter and tighter and tighter. And
that means, no matter how much we
would like to allocate to certain pro-
grams, there is going to be less money.
So the notion that somehow we are
going to be able to provide the Securi-
ties and Exchange Commission with
more money to monitor and enforce in
the marketplace so that there needs to
be less reliance upon the private sector
and its ability, through class actions,
to bring lawsuits, is simply misplaced.

Nobody in this Chamber and nobody
in the other body believes for one mo-
ment that we are going to have those
kind of resources, wish as we may. The
budgets are going to be tighter next
year and the year thereafter and the
year after that. I say that, Mr. Presi-
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dent, as one who recognizes that, who
supports the need for that, who is one
Democrat who believes that a constitu-
tional amendment to require a bal-
anced budget is a necessary and desir-
able objective. And I recognize that
there are going to be some constraints.
So there is going to be less money
available.

This legislation delivers a series of
crippling blows to the small investor to
recover through the process of a class
action securities case. Having said
that, is there no problem out there? Is
nothing wrong? The answer to both of
those questions is yes, there is a prob-
lem out there, yes, there are some
things that need corrections. I ac-
knowledge that. The focus ought to be
the frivolous lawsuit.

I am a lawyer. I am proud to be a
lawyer. I was never involved in this
type of work at all, have never rep-
resented plaintiffs in class actions,
mercifully have never been sued as part
of a class action, and have never de-
fended anybody. But there are lawyers
out there who abuse the process, and
who abuse the courts, and I have abso-
lutely no sympathy at all for those
kind of lawyers. As I have said pre-
viously on the floor, let Heaven and
Earth and the wrath of God Almighty
fall upon those lawyers who abuse the
system, and there are some.

So the focus, it seems to me, ought
to be to deal with the frivolous law-
suits and to deal with some of the prob-
lems that exist in our present regu-
latory structure. Let me tell you, there
are some things that we can agree upon
and that I think are good in this legis-
lation, things that I have agreed to
support, and indeed things that I have
sponsored in other pieces of legislation
and which my distinguished colleague
from California, who spoke so elo-
quently a moment ago, would agree on.
So there is some consensus. Let me
talk about those for a moment because
I am not opposed to legislation to cor-
rect the problems in the market. I sup-
port that enthusiastically.

There has been a practice that has
grown up that ought to be eliminated.
That is the payment of referral fees to
brokers. We ought not to give incen-
tives to brokers to refer potential secu-
rity fraud to class action lawyers.

So this legislation, my friends, pro-
hibits the payment of referral fees to
brokers. That is a good and desirable
reform. I am for that. There has been a
practice that has grown up that some-
times in class actions certainly plain-
tiffs’ lawyers are given bonus pay-
ments. That, too, is a practice which is
wrong, and we ought to eliminate the
so-called ‘“‘bounty’” payments or bo-
nuses.

This legislation limits the class rep-
resentative’'s recovery to his or to her
pro rata share of the settlement for
final judgment, no bonus payments,
and I agree with that. That has been an
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abuse that we need to correct. And
there are occasions in which lawyers
are involved in a conflict of interest.
This Senator has no sympathy for
those lawyers, and we ought to elimi-
nate that practice very wisely, and cor-
rectly. This legislation does so. I agree
and wholeheartedly support that provi-
sion.

We need to make sure that, before
any settlement is effected, that the
person for whose benefit the lawsuit
was commenced in the first instance—
that is, the investors themselves in the
class who have lost money—ought to
be adequately informed as to the pro-
posed settlement and what it means for
them. That is reasonable, is proper,
and we ought to make sure that is
done.

This legislation improves the infor-
mation requirements to make sure
that meaningful information about the
terms of the proposed settlement are
included, that it would also include the
average amount of damages per share
that would be recoverable—and the set-
tlement parties can agree on the pro-
posed figure—and it also must explain
the attorney fees and costs.

Let me emphasize that point again.
The lawyers have to be up front, and
their clients ought to know what they
are getting out of any recovery. I agree
and support that as well.

Finally, there is the provision which
empowers the court to monitor and to
limit attorney fees to make sure that
no small investor is gouged as a con-
sequence of lawyer fees. We agree with
this. Let me go a little bit further.

I have sponsored a piece of legisla-
tion called the Frivolous Lawsuit Pre-
vention Act in which I believe that the
provisions of rule 11—that is one of the
Rules of Civil Procedure—which, in ef-
fect, requires a lawyer who files a law-
suit to, in effect, show that it is a mer-
itorious lawsuit, not that the lawsuit
will in fact be won. There are few cer-
tainties in life, and certainly filing
lawsuits and being certain that you are
going to win is not one of them. I tried
a number of lawsuits in my time, not
in this field. I have won cases that I
thought I had very little chance of win-
ning, and I have lost cases that I
thought were about as certain as could
be possible.

So the standard is not whether you
are going to win, but is it meritorious?
There are some lawyers who file frivo-
lous lawsuits. My friends who support
this legislation and I would agree, as I
have said previously, about strong
sanctions. I favor enhanced sanctions
through the rule 11 mechanism that
would require a judge who finds that
there has been frivolous conduct on the
part of an attorney to impose sanc-
tions, costs and fees. But let me say
that not only plaintiffs' lawyers abuse
the process in the system. Defense law-
yers do as well, Those sanctions in the
provisions that attach ought to apply
equally to both sides.
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It is some indication of the bias of
this legislation that the sanctions that
we provide for, the enhanced sanctions,
essentially apply in a very disparate
way only with respect to the lawyers
who represent the plaintiffs. Those
lawyers should in fact be subject to the
sanctions. But their counterparts who
are involved in defending actions, if
there are frivolous actions undertaken
by the defendants’ lawyers, those law-
vers ought to be subject to similar
sanctions. There is an old expression,
‘““‘What is sauce for the goose is sauce
for the gander.” I do not think you
have to be a Harvard law graduate to
understand the fairness and the sound-
ness of that policy. Unfortunately, this
legislation does not do that.

What has happened as this legislation
has been developed is something that is
characteristic of what has happened in
this Congress. Most of the legislation
that has been introduced—not all, but
most of it—is designed to deal with the
problem in which in a very broad and
generic sense there is some legitimacy.
Yes, there is a problem there that re-
quires action. But if this Congress is
noted for anything, it is noted for its
propensity to overreach. Yes, there is a
problem. But rather than just address-
ing the problem, what occurs is that
the gates are opened up, and those
folks who, again, are motivated by
greed see an opportunity to make them
immune from liability, fail to address
the statute of limitations which has
nothing to do with the merits of the
lawsuit, but just when can an injured
or defrauded party be able to file the
lawsuit under the law. And this is a
classic case of overreaching, and it is,
in my view, an extravagance.

It is also, it seems to me, litigation
that takes flight and lift only because
of some of the myths that are repeat-
edly mentioned in this Chamber. Myth
No. 1, securities class action suits are
exploding in number.

Mr. President, as I indicated earlier
in my comments, this legislation de-
rives much of its support from anec-
dotal evidence, information, and from
what I call a number of myths that
have circulated through the Chamber
and around the country that have
taken on a life of their own and have
assumed the stature of uncontradicted
fact. I want to take some of these
myths for a moment and discuss them.

We are told that we need this legisla-
tion with all of the overbreadth, in my
view, that is contained in it because
there is a securities class action law-
suit explosion crisis in America, that
the courts are literally being over-
whelmed by these actions that have
been filed, and, therefore, the Congress
must take action to address that situa-
tion.

I want my comments to be placed in
the context in which I earlier com-
mented. I recognize the need, and do in
fact agree with reforms addressed to
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the frivolous lawsuit. But here are the
facts with respect to the assertions
that there is a security class action
lawsuit explosion crisis that is over-
whelming and inundating our court
system and that we must urgently ad-
dress.

The Administrative Office of the
United States Courts—that is the orga-
nization that keeps the statistical
records, what is happening in the court
system. No one has suggested that it
has any bias on behalf of plaintiffs’
lawyers or investor fraud plaintiffs nor
with respect to defense lawyers or se-
curities folks. This is an outfit that
collects the data. Here is what they
have to say.

According to the Administrative Of-
fice of the United States Courts there
were 305 securities class action law-
suits filed nationwide 2 decades ago in
1974. That would be 21 years ago. There
were some 305 security class actions
filed. And slightly less—let me empha-
size that—slightly less than that, some
290, in 1994. So rather than the class ac-
tion explosion argument, in point of
fact there is approximately a 5 percent
decrease.

This is at the same time in which the
country has grown substantially. There
are nearly 260 million people in this
country. So our population has grown
by millions and millions of people, and
yet the number of lawsuits in this area
have declined.

They go on to say,

‘““These numbers count multiple fil-
ings in the same case before the ac-
tions are consolidated. So the actual
number of new cases is far less. Over
the last several years on average suits
have been filed against approximately
120 companies annually’—about 120
companies annually—‘‘out of more
than 14,000 public corporations report-
ing to the Securities and Exchange
Commission. Out of the total of 235,000
new Federal court civil filings,—a
civil filing is as opposed to a criminal
proceeding—under this total of 235,000
new civil court filings, in fact even
using the preconsolidation figure of 290
cases, ‘‘security class actions represent
0.12 of a percent of the new Federal
civil cases filed in 1994."

Those are the facts. I know that
sometimes my colleagues who are so
much more eloquent than I, sort of
from these lofty heights make it ap-
pear that we have had a litigation ava-
lanche. But the facts are that there are
in fact fewer cases filed today in this
area than there were in 1974, and that
approximately 120 companies annually,
out of more than 14,000, are subjected
to these filings, which represents about
.12 of the new Federal civil cases filed
in 1994.

I do not, by making that observation,
suggest that all 120 may be meritori-
ous. There may be indeed some frivo-
lous lawsuits that indeed the reforms
that I and I think all of our colleagues

38217

can agree upon—there are some things
we can do and we ought to do in that
area.

Let me just share a little insight.
The Rand Corp. indicates that busi-
ness-to-business contract disputes,
that is one business filing a lawsuit
against another business, constitutes
by far the largest single category of
lawsuits filed in Federal court.

Although corporate executives claim
that minuscule numbers by individual
victims cause them to lose time, divert
resources and lessen their ability to
compete, I think it is fair to question
why 120 suits nationwide are taking
such a toll, while thousands upon thou-
sands of suits brought by one business
against another business presumably
has no impact whatsoever.

As The Wall Street Journal has
noted:

Businesses may be their own worst en-
emies when it comes to the so-called litiga-
tion explosion.

I think the Rand Corp.’s observation
is of some insight here because this
legislation before us, this conference
report, does absolutely nothing with
respect to business suits filed against
other businesses. Its scope is designed
to limit private lawsuits brought as
class actions to recover for investors
who have lost money as a result of a
securities fraud.

Here is another myth. We hear this,
it is repeated, and the volume is over-
powering: Securities class action suits
are hurting capital formation, we are
told, and that is a legitimate question.
If it is hurting capital formation, we
need to examine to see if it is true and,
if it is true, what corrective action
might be appropriate for us to con-
sider.

But here are the facts, Mr. President.
The volume of initial public stock of-
ferings has risen exponentially over the
past several years, and the number and
size of public securities offerings has
been at an all-time high. The number
of initial public securities offerings
over the past 20 years has risen by 9,000
percent.

That is the volume of the offerings,
setting aside for a moment the amount
of the capital that is sought to be
raised through those offerings. So we
have had an increase of 9,000 percent.
Let me say, I think that is good for
America, that is good for job creation,
that is good for the economy, and I am
pleased to see that.

The proceeds raised during that pe-
riod of time from 1974 to 1993 increased
by 58,000 percent from $98 million in
1974 to $57 billion in 1993. So in slightly
less than 20 years, or approximately 20
years, the amount of capital raised
through these offerings has increased
from $98 million in 1974 to $57 billion in
1993, and during the same period of
time, the number of securities class ac-
tions filed had actually declined by 2.3
percent.
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So, Mr. President, I would say that
the notion that somehow capital for-
mation has been impeded or restricted
or limited simply does not bear out,
under a careful analysis, for the data
that is available, and, as I say, I think
this is extraordinarily good news for
entrepreneurial companies and their
investors, for jobs, for the economy.

I note the distinguished chairman of
the Senate Banking Committee has
risen to his feet. If he needs to inter-
ject, I certainly would be happy to ac-
commodate him, because I may be a bit

longer.

The PRESIDING OFFICER. The Sen-
ator from New York is recognized.

Mr. D'’AMATO. Mr. President, I want
to thank my colleague for his gracious-
ness, but as I only have several min-
utes of remarks, I can certainly wait. I
would just as soon listen to my col-
league, because I want him to know
that even when we differ on subject
matters, I find myself always learning
when he speaks, particularly when he
speaks on the subject of law. I have
great respect for the cogent arguments
that my colleague and friend presents.

I might also say, that yesterday we
heard some remarks as it relates to
how members in this body, in particu-
lar, should treat each other. I daresay,
that while my colleague and I probably
had some very diametrically opposed
positions, I hope that in the context of
our discourse today, Mr. President, we
understand that might even be encour-
aged and learn from these differences
at times. I cannot ever recall an occa-
sion where I have felt better about
coming away with a slightly different
opinion. If you keep your mind open,
sometimes—even if you arrive at a dif-
ferent position—you learn something.
You learn that there is something out
there that maybe you have not
factored in fully and later on if we have
kept an open mind and are willing to
learn, as this is not a static body and
the law is not static, whether it is se-
curities reform litigation or some
other legislation, we can correct posi-
tions if they have to be corrected.

I must say, Senator BRYAN has been
one of those Senators whose views have
been very instructive to this Senator
personally, and I thank him for the
manner in which he has always con-
ducted himself. It is exemplary.

I do not ever envy or look forward to
the opportunity of debating with the
Senator. They are always good debates,
but I have to tell you, he is one of the
finest debaters, and he is a gentleman,
in the truest sense, in terms of the
great traditions of the Senate of the
United States.

I just thought during this season as
we approach a very special holiday sea-
son, sometimes it would pay for us to
reflect, that even though we have dif-
ferences of opinion and, indeed, as is
the case of the legislation that is be-
fore this body today, I look back at our
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differences and I think we have been
able to maintain our position without
losing a sense of balance.

Mr. BRYAN. Mr. President, I am
most grateful for the very generous
and kind remarks. Let me just say by
way of response before returning to the
issue of the day, the Senator from New
York, the very able chairman of this
committee, takes a back seat to no
Member in this institution or in the
other body in terms of his tenacity, in
terms of his persistence and effective
advocacy on behalf of the causes in
which he believes.

I can recall when the Senator occu-
pied a different chair on this floor,
more to the rear of the Chamber, where
he was absolutely dedicated to a propo-
sition which affected the citizens of his
State and spoke, I do not recall wheth-
er it was 10, 11 or 12 hours. This is the
kind of advocate that you get.

So I have learned from experience
that he is always civil in disagreement,
he has always been courteous and very
fair to me, and we have worked to-
gether on a lot of issues. I acknowledge
and appreciate that. I would rather
have him on my side, because when he
is with you, things not only happen on
that committee but on the floor of the
Senate. I appreciate his advocacy.

Again, I pledge to him we are going
to continue the discussion we have on
this measure and any other on which
we might find ourselves honestly and
sincerely having a difference of opinion
in the same spirit in which our rela-
tionship has always been, and I thank
him for the very generous comments.

We were talking about the underpin-
ning of this legislation and what has
been said as an arguable predicate for
its enactment, and I shared a couple of
myths. I think it would be helpful if I
mentioned two or three more and then
comment on a couple of things before
yielding the floor to the distinguished
chairman.

It has been asserted in defense of the
legislation that is before us that secu-
rity suits are filed without reason.
Every time a stock price goes down 10
percent or more, there is a lawsuit. We
have heard the strike lawyers are out
there kind of prowling, and any time
there is a dip in the stock price, bam,
they are out there and they have these
suits. That may occur on occasion.

I am not here to say there is no
abuse. I reemphasize somewhat ad nau-
seam that when there is abuse, we need
to change the law to make sure that
kind of conduct is punished in a way
which is most understood and that is a
financial sanction.

But here is the data, here are the
facts, not the anecdotal information,
not the story that someone heard
about someone who had been sued in a
securities suit. Here are the facts.

The empirical data established that
over 95 percent of the companies whose
stock falls more than 15 percent in one
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day are not sued. These recent detailed
studies document the falsity of the ar-
gument of the proponents of the legis-
lation. A comparison of the number of
stock price drops 10 percent or more in
one day between 1986 and 1992, and a
number of suits filed against those
companies whose stock price dropped
revealed that only 2.8 percent of those
companies were sued.

A second study by the University of
California at Berkeley, completed in
August of last year, 1994, tested a sam-
ple of 589 cases of large stock price de-
clines following a quarters earnings an-
nouncement. Extensive research re-
vealed that only 20 lawsuits, amount-
ing to about 3.4 percent of the sample,
were filed. This finding is hardly con-
sistent with the widespread belief that
shareholder litigations are automati-
cally triggered by large stock price de-
clines.

The study was consistent with yet a
third study conducted by academics at
the University of Chicago in March of
1993. That study revealed that out of 51
companies that had sustained 20 per-
cent or greater declines in earnings and
sales, only one company of those 51 was
the target of a shareholders’ suit.
Again, one of these myths that have
assumed lifelike reality that is being
asserted is that the suits are filed
every time a stock price goes down.
That simply is not borne out by the
evidence.

Let me address just a couple more of
these myths. Another one is that secu-
rities class action suits do not help in-
vestors, and private litigation is, in
fact, the only way for individual citi-
zens to collect damages from those who
commit fraud. For most small inves-
tors, who do not have the resources to
file their own lawsuit, class action rep-
resentation is the only hope they have
of collecting damages from wrong-
doers. The Securities and Exchange
Commission may prosecute some secu-
rities frauds, but it does not have, as I
indicated earlier, the resources to help
all victims of fraud recover their
losses. That is the province and respon-
sibility of private legal actions, which
the Securities and Exchange Commis-
sion has repeatedly termed a ‘‘nec-
essary supplement’ to its activities.

Finally, let me just say the other
myth that we hear a good bit is that
plaintiff lawyers get all the money in
these suits, and victims are left with
pennies. The average attorney’s fee and
expense award is 15.2 percent of recov-
ery, according to the authoritative
Journal of Class Action Reports. The
Journal based its findings on a most
comprehensive independent study of
attorney’s fees in class action lawsuits
involving 334 securities class actions,
in which $4.2 billion was recovered for
victims of fraud. The same journal re-
ported in 1993 that, on average, for
every dollar recovered in securities
class actions, approximately 83 cents
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has been distributed to shareholders,
and only 17 cents has gone to attor-
neys, including their expenses.

Let me just say that I have heard the
argument here from a number of my
distinguished and very able colleagues
that we have to do something, that in-
nocent investors get only a small pit-
tance of the amount recovered in these
class actions. Let us assume, for the
sake of argument, that were true—as-
suming but not conceding. Mr. Presi-
dent, not one single thing in this legis-
lation would alter that—nothing.
There is nothing in this legislation
that would provide any type of change
in our present system that would in-
crease the amount of money that
would be allocated in a recovery be-
tween plaintiffs’ attorneys' fees and
the amount of money that the individ-
ual plaintiff recovers.

Now, it is argued that this legislation
is being introduced on behalf of the
small investor, that we are really doing
this, the proponents assert, because the
small investor needs protection out
there; that we have all of these raven-
ous lawyers here taking advantage of
the system and taking advantage of
the small investors, and that we really
strike a blow for truth, justice, and the
American way, and small investors if
we support this legislation.

Regardless of how little or how much
you may know about this area of law—
and I am frank to disclaim any exper-
tise other than what I have gleaned
from my review of this legislation as it
has been processed—I think it is fair to
say, who would best represent small in-
vestors in protecting their interests?
Let us set aside the lawyers for a mo-
ment because, hey, look, clearly they
make money as a result of these law-
suits. There is no question about that.
Let us set aside the accountants, let us
set aside the brokerage folks, let us set
aside the companies that are issuing
stock. I think it can be conceded that
each of those groups across the philo-
sophical divide have a vested interest.
No question about it. So let us look to
other groups that are not lawyer-based
or involved in securities industry work,
or its allied fields, and let us see what
those folks say about this legislation
as it has been processed.

I think it is fair to conclude that this
legislation is proposed by every major
consumer group—every one of them,
including the Consumer Federation of
America; all major senior -citizens
groups, including the AARP; all major
State and local organizations respon-
sible for investing taxpayer pension
funds; the Conference of Mayors; the
League of Cities; the Association of
Counties; Government and Finance Of-
ficers; Law Enforcement Officials; the
North American Securities Adminis-
trators Association; a good many State
attorneys general; the Fraternal Order
of Police; educational institutions, and
others, all have opposed it.
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Now, any one of those groups may
not be your cup of tea. You may have
some reason, philosophically to dis-
agree with positions they have taken
on other matters of public policy, or
other legislation before this Congress.
But I think it taxes credibility beyond
the point of being sustained to con-
clude that each and every one of these
groups oppose this legislation, even in
the conference form, unless they were
asserting that in their own judgment,
representing the organizational inter-
ests that they do, that they honestly
and sincerely believe that this is not in
the best interest of the small investor.
These are the folks, unless we assert
that there is some monstrous conspir-
acy organized by these ravenous plain-
tiff lawyers that has corrupted these
organizations, ranging from the
Consumer Federation to the Con-
ference of Mayors, to the League of
Cities, to the Association of Counties,
to the Fraternal Order of Police—let
me say, even those that are enamored
with the Oliver Stone approach to life
and film, I suspect, have some dif-
ficulty believing that—unless one sub-
scribes to the conspiracy theories in
history—there is a conspiracy of this
magnitude involved. I respectfully sub-
mit, Mr. President, that these organi-
zations express their opposition be-
cause they believe it is not in the best
interests of consumers.

The North American Securities Ad-
ministrators Association is not a par-
tisan group. There are 50 States—par-
enthetically, a majority of those
States, I think, or a fair majority, are
now States that have Republican Gov-
ernors. So I offer this context so that it
not be asserted that there is any par-
tisan bias that may be reflected by this
statement.

Here is a letter sent by way of fax
yesterday, December 20. I think it is
worth sharing because, you will recall,
I mentioned that in terms of the en-
forcement mechanisms that are pro-
vided to police for monitoring the secu-
rities markets in America—public pro-
tection, investor protection, if you
will, are predicated upon three pillars:
The Securities and Exchange Commis-
sion at the Federal level, the private
class action investor lawsuit which we
have talked about in our discussion
this afternoon, and finally, at the
State level, the North American Secu-
rities Administrators Association,
which I would daresay, without having
reviewed the legislative structure of
each of the States, is subject to ap-
pointment through the executive
branch of Government, either the Gov-
ernor's office or the Attorney's General
Office.

Here is what that group has to say,
representing the States. I think a
State perspective, and rightly so, have
taken on an enhanced appreciation in
this Congress. I commend my col-
leagues on the other side of the aisle
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for focusing much attention in terms of
what is occurring at the State level. I
think we can gain considerable insight.

Here is what their correspondence of
yesterday said with respect to this leg-
islation:

DEAR SENATOR: I am writing today on be-
half of the North American Securities Ad-
ministrator's Association to urge you to sus-
tain President Clinton's veto of H.R. 1058,
the Securities Litigation Reform Act. In the
U.8., NASAA is the national organization of
the 50 State securities agencies.

While everyone agrees on the need for con-
structive improvement in the Federal securi-
ties litigation process, the reality is that the
major provisions of H.R. 1058 go well beyond
curbing frivolous lawsuits and will work to
shield some of the most egregious wrong-
doers from legitimate lawsuits brought by
defrauded investors. NASAA supports reform
measures that achieve a balance between
protecting the rights of defrauded investors
and providing relief to honest companies and
professionals who may unfairly find them-
selves the target of frivolous lawsuits.

Unfortunately, H.R. 1058 does not achieve
this balance. NASAA is concerned with H.R.
1058 go beyond the concerns articulated by
President Clinton in his veto message. In
sum, NASAA has the following concerns
with 1058.

Mr. President, I will give these abbre-
viated treatment. The bill fails to in-
corporate a meaningful statute of limi-
tations. I will say more about that
later during the course of our discus-
sion this afternoon and this evening. I
assure my patient colleague that I will
wind these comments up so he may
have a chance to express his views.

The bill’s safe harbor lowers the
standard for assuring truthfulness of
predictive statements about future per-
formance. My colleagues will recall it
was not until 1974 that future or pre-
dictive statements were even per-
mitted, because of the inherent risk
and the temptation of those who were
involved in selling and marketing, to
overstate propositions to the decided
disadvantage of prospective purchasers
of securities.

No. 3, the bill fails to include aiding
and abetting liability for those who
participate in fraudulent activity, and
a provision of the bill's proportionate
liability section is unworkable and
disfavors older Americans.

Mr. President, I am very interested,
and I am sure that those who support
the bill will be addressing themselves
on this, but I do not know, how do we
impeach the integrity of their com-
ment? These are 50 securities adminis-
trators who tell us that in their judg-
ment small investors are losing a great
deal in terms of protection by this leg-
islation, while acknowledging, as do I,
that we need some balance. That,
clearly, frivolous lawsuits ought not to
be tolerated. Some of that is occurring.
We ought to come down with a heavy
hammer, in my view, to preclude that
activity. I think it is instructive to lis-
ten to what that group had to say.

Let me be parochial for a moment
and then I will leave the floor to my
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good friend. The State of Nevada, for
whatever it is worth, a plurality of reg-
istered voters in my State are Repub-
lican. I offer that in the context of
what I am about to say in terms of the
kinds of letters that we are getting and
the position taken.

Churchill County, a small rural coun-
ty in our State, expresses their opposi-
tion to this legislation; the city of
Boulder City; the city of Carlin,
through the mayor; the city of Las
Vegas, expressing its opposition to the
Treasurer; the city of Lovelock, an-
other small community; the city of
Mesquite, our newest incorporated
city, through the mayor; the city of
Reno; The city of West Wendover;
Clark County, the largest county in
our State, the county treasurer ex-
presses his strong opposition; the Clark
County school district; the Douglas
County Board of Commissioners; the
Elko County Board of Commissioners;
the Eureka County Board of County
Commissioners; the Nevada League of
Cities; Nevada Public Agency Insur-
ance Board; the Pershing County Board
of Commissioners; the Reno Sparks
Convention Visitors Authority; the Ne-
vada Attorney General; the State of
Nevada Employees Association in
Washoe County school district, White
Plain County, to name just a few.

I find it incomprehensible to believe
that all of these folks are simply tools
of class action plaintiff lawyers. I just
do not think that a fair analysis—just
using our own intuitive judgments,
why would all of those folks in our
State, as many other States, have ex-
pressed those concerns? They have ex-
pressed those concerns, Mr. President,
because cities and school boards rely
upon the securities market. They have
investor portfolios. They are potential
victims of fraud.

The Orange County situation is one
that each of us is familiar with. They
want to be sure on behalf of the local
county or city or school district, what-
ever the entity might be, that if indeed
they are victimized by fraud, they can
be covered on behalf of the constitu-
ents whose money ultimately is what
is at risk. That is why I have asserted
every American has an interest in the
outcome of this legislation.

I yield the floor and I thank the
chairman for his great courtesy in al-
lowing me to proceed at some length
when I know he has been waiting a
while.

Mr. D’AMATO. Mr. President, I ask
unanimous consent for the purposes of
bringing the Senate up to date, that I
may be permitted to proceed for no
longer than 5 minutes in morning busi-
ness.

The PRESIDING OFFICER (Mr.

SMITH). Without objection, it is so or-
dered.
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SUBPOENA ENFORCEMENT

Mr. D’AMATO. Mr. President, yester-
day, after a full day of debate, the Sen-
ate voted to authorize Senate legal
counsel to go to court to enforce the
subpoena of the Whitewater Special
Committee for the notes of William
Kennedy. Mr. Kennedy took these
notes at a Whitewater defense meeting
at the offices of Williams and Connolly.
This meeting was attended by private
counsel for the Clintons and four Gov-
ernment employees.

I have today asked the Senate legal
counsel to begin the process of enforc-
ing the subpoena as quickly as pos-
sible. The Senate will ask the court to
rule on a Senate enforcement action on
an expedited basis so that we can get a
determination in the courts as quickly
as possible.

Now, the Senate legal counsel will
file papers with the court on Wednes-
day, December 27. There are a number
of things he must do prior to that. I
have been informed he has attempted
to contact counsel for Mr. Kennedy,
personal counsel for the President and
Mrs. Clinton, and the White House
counsel to discuss a schedule in order
to obtain a court ruling as fast as pos-
sible. That is so that we can have an
expedited proceeding. I hope they will
try to arrange for that.

As I have said repeatedly, and I want
to reiterate, the Senate will stop any
action to enforce the subpoena as soon
as we have Mr. Kennedy's notes. Until
that time, though, we will continue
and take all action necessary to en-
force the subpoena. So there will be no
mistake, while I hope we can get these
notes without having to go to court, we
are not going to wait or delay and then
have a situation where negotiations
may break down. I understand they are
negotiating—that is, ‘“‘they” being
White House counsel and the Presi-
dent’s counsel—right now with Mem-
bers of the House.

As I said before, I believe that the
Senate and the American people have a
right to all of the facts about
Whitewater. If these notes help us ob-
tain those, certainly, they should be
provided. Again, we are going forward,
but I say if we get the notes we will
stop the proceedings. At this time,
though, we are attempting to get an
expedited proceeding. It is our intent
to be in court on December 27.

Mr. President, I thank my colleague
for permitting the opportunity for
bringing that update.

Mr. SARBANES. Mr. President, will
the Senator yield for a moment?

Mr. D'AMATO. Certainly.

Mr. SARBANES. Is the Senator now
going to address the securities bill?

Mr. D'AMATO. Yes. I asked I might
be permitted to proceed in morning
business for no more than 5 minutes,
just for the purposes of that update.
That was the only thing I asked, But I
was now going to address the securities
reform litigation.
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Mr. SARBANES. I would like to ad-
dress the issue the Senator addressed. I
can defer until he finishes the securi-
ties matter?

Mr. D'AMATO. No, I yield to my
friend, certainly. I think it would be
appropriate, if he wants to do that, to
yield to him now for purposes of mak-
ing his remarks at this time.

The PRESIDING OFFICER. The Sen-
ator from Maryland.

Mr. SARBANES. Mr. President, I ap-
preciate the Senator from New York
yielding.

I think the report that was just
brought to the floor underscores what I
thought was the wisdom and the rea-
sonableness of the amendment that
was offered yesterday and the sugges-
tion that we ought to try to resolve
this matter without moving to a con-
frontation. I listened carefully to my
colleague. As I think he said, he in-
tends to be in court on the 26th——

Mr. D'AMATO. The 27th.

Mr. SARBANES. That is, I think,
where the majority has intended to be
all along. We have consistently sug-
gested if we would draw back here and
try to resolve this matter, it could be
worked out without a court test.

The assertion is made that by going
to court, they will speed the process
up. In fact, they will slow it down.
That is very clear. Even under expe-
dited procedures, it is going to take a
fair amount of time to carry this mat-
ter through. So, if you want to get a
quick resolution of it, obviously the
way to do it would have been to follow
the path that we outlined yesterday
with respect to the furnishing of the
notes and to try to have worked in ob-
taining from the House an agreement
or understanding with the White House
that would make it possible for them
to do so.

They have offered to do it. They have
obviously come forward in an effort to
try to do it.

This push to the courtroom, I think,
is simply to create, as it were, a public
issue and a confrontation. As I indi-
cated yesterday, I regret that. I con-
tinue to regret it. I think it is unneces-
sary. I think it is a provoked con-
troversy, largely for political content.
I think as these other negotiations
seem to bear fruit, it only underscores
that point.

I do think if the matter is carried to
court and resolved there, that we may
end up with it being clear that a very
serious mistake was made by the Sen-
ate.

I thank the Senator for yielding.

The PRESIDING OFFICER. The Sen-
ator from New York.

Mr. D'’AMATO. Mr. President, I am
not going to speak for more than 30
seconds on this whole issue of the sub-
poena. I just wanted to serve notice
and let the administration know that,
again, if they successfully complete
their negotiations with whoever they
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are negotiating with—the House and
whatever Members—that is fine, as
long as we get the notes. If we do not,
if it gets protracted, we will continue.
I have to do that so that the process
does not break down. So I thought I
would at least bring us up to date on
that.

SECURITIES LITIGATION REFORM
ACT—VETO

The Senate continued with the recon-
sideration of the bill.

Mr. D'AMATO. Mr. President, I urge
my colleagues to remain firm in their
support of this legislation, legislation
that, just two weeks ago, was passed
overwhelmingly in the Senate, legisla-
tion that was passed overwhelmingly
in the House, legislation that was
clearly, once again, approved by the
House, when the President's veto was
overturned by a huge majority, the
vote was 319 to 100.

It is here now for us to consider. Let
me say, Mr. President, no one can
argue that the current system is not
broken because it is broken. Some of
my colleagues raise some objections re-
lated to pleadings, the pleading re-
quirements and some things of a very
technical nature—whether or not, for
example, the second circuit opinion
should be incorporated into this law—
we are really getting into hair split-
ting.

But I will tell you an area where no
one can split hairs, no one can divide.
The system as it presently exists is
shameful—shameful—horrendous. This
system does not protect investors. This
is the Full Employment Opportunity

- Act for a handful of lawyers. They are
out there mining, prospecting for gold.
They do not protect the average citi-
zen. They do not protect the small fry
investor.

Let me tell you what the leading ad-
vocate of this system says, as it relates
to the practice of law. He says, and I
quote, *‘I have the best practice in the
world.” Do you know why he says that?
It is amazing. Does he say it because he
is able to help people? Because he is
able to bring comfort to them? Because
he is able to help widows and orphans
who are in need, who have been ripped
off? That he has helped? That would be
laudable. Does he say that because he
is able to go after those who have
robbed, who have pilfered, who have
cheated? That would be laudable.

“I have the best practice in the
world,"” he says. And why? “‘Because I
have no clients.”

That is a heck of an attitude. And
that is what exists. And he is working,
working. I wonder how many millions
of dollars—millions, he, himself, has
pumped into the system to buy ads to
scare people, to tell them they are
going to take their rights away.

What we are looking to do is see to it
that investors are protected, not a
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handful of attorneys, and one in par-
ticular, an attorney who says, "I have
the best practice in the world because
I have no clients.” His words. Why does
he not come to the floor and explain
that? Let him come out here and tell
us how he can justify that kind of sen-
timent to the Senators who are going
to be voting.

Does he care about widows? Orphans?
Defrauded people? He cares about his
pocketbook. He hires a bunch of people
to file claims—hires them, professional
plaintiffs we call them. Some of them
get as much as $25,000, not based upon
what the injury was to them.

How would you like to be this stock-
holder? You have 10 shares—that is
what some of these guys own, 10 shares.
They buy shares in every company. If
the stock of the company goes down,
they are recruited, the same handful of
professional plaintiffs. You see, each
one of them buys a share, a couple of
shares in each company. If the share
goes down, four or five of them sign up
and this lawyer runs into court. He is
now representing all the shareholders.
In most of those cases, his shareholders
do not own anything worth anything.
You cannot even say one-tenth of 1 per-
cent. So, when he says he represents no
clients, he means that.

Now, he is in there representing, sup-
posedly, all of the shareholders. Our
bill says you cannot have professional
plaintiffs anymore. You cannot have
the same bunch of thieves, because
that is what they are—thieves for hire.
And we permit them, today, under the
law. They should be banned, outlawed,
they are robber barons.

Here is this lawyer who is pumping in
hundreds and hundreds of thousands to
protest this bill. I have not heard any-
body talking about him. I have not
seen anybody talking about how much
money he has siphoned into various
groups, money he has funneled to them
s0 they can run their phony ads, how
they fund these little groups who say,
‘“Oh, I am for the little guy.”

Little guy my foot. This millionaire
lawyer is going around funding every-
body. Why should he not? He makes
tens of millions of dollars. Remember
who his clients are—nobody. He is op-
erating for himself. He is an entre-
preneur—not my words, his words. *I
have the best practice in the world. I
have no clients.”

It is a disgrace. We should change
this system. And that is what this bill
does. It protects, for the first time,
people who own shares. It allows the
pension fund managers who are manag-
ing hundreds of millions of dollars to
have a say as to who will be selected to
lead in the representation of investors
when there is fraud and exploitation.
Has there been exploitation? Abso-
lutely. We have operators like Charles
Keating, where people unjustly have
enriched themselves at the expense of
shareholders, stockholders, and pen-
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sioners. Of course, we must get them
and put them in jail.

This legislation makes it easier for
the Securities and Exchange Commis-
sion to do exactly that, to bring law-
suits. We created greater responsibility
on the part of auditors and account-
ants for the first time in this bill. But,
my gosh, let us not say that we have a
system that is a good system when it is
out of control, when we permit legal
larceny because somebody may have
some economic power, so, therefore, we
permit someone else to hold them up
and say, “‘If you have even the tiniest
bit of negligence, we are going to hold
you liable for whatever the loss is even
if you were not part of a conspiracy be-
cause you could have done better.'” Our
laws should not work on that basis. It
should be worked on the basis of fair-
ness, what is fair and what is right.

It is really long overdue, the need to
reform this kind of litigation from a
money-making enterprise for a handful
of lawyers—and it is a handful of law-
yers—into a better means of recovery
for those who have lost out. Curtailing
abusive securities litigation while al-
lowing investors to bring meritorious
lawsuits will permit investors to have
a system of redress that serves them,
not one that entraps them. This bill
serves investors and not a handful of
lawyers who are proud to claim that
they have the best practice because
they have no clients.

I yield the floor.

Mrs. FEINSTEIN addressed
Chair.

The PRESIDING OFFICER. The Sen-
ator from California.

Mrs. FEINSTEIN. Mr. President, I
want to address the securities reform
veto override. It is my intention to
support the override effort, and I would
like to summarize for the RECORD my
views on the legislation and my rea-
sons for supporting the bill. Because
the senior Senator from Connecticut is
here, I would like to ask him a series of
questions, if I might, and see if I am
correct in my assumptions, and, if I am
not, give him the opportunity to clar-
ify my concerns. As you know, the sen-
ior Senator is one of the main cospon-
sors of this bill.

The first involves the so-called li-
cense to lie challenge to the safe har-
bor. I spent about 6 hours with various
representatives of the high-technology
companies and representatives of the
SEC on the safe harbor. At the time
the SEC would not sign off on language
that they wanted and included in the
bill. Subsequently, SEC Chairman Ar-
thur Levitt did sign off on the safe har-
bor legislation, a decision confirmed by
letter from Chairman Levitt, that has
already been introduced into the
RECORD.

I would like to state my understand-
ing of the safe harbor and see if the
senior Senator of Connecticut concurs.

To claim the protection of the safe
harbor, an individual company officer

the
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must clearly identify the statement,
either written or oral, as a forward-
looking statement. By forward-looking
statement, I mean a statement that ap-
plies it to economic projections, esti-
mates, or other future events. The safe
harbor cannot be claimed by certain
groups of individuals—and I will go
into that shortly. This statement must
be accompanied by meaningful cau-
tionary statements, identifying impor-
tant factors that could cause actual re-
sults to differ materially from the for-
ward-looking statement. That is to
say, the statement must be accom-
panied by a clear warning that identi-
fies the risk that the future may not
turn out as forecast. This warning can-
not be routine warning language, but
must be specific to the forward-looking
statement.

Is that a correct understanding of
this bill?

Mr. DODD. Mr. President, I say to
my colleague from California that she
is absolutely correct. This is exactly
what the meaning of that safe harbor
language is.

Mrs. FEINSTEIN. I thank the Sen-
ator. If the statement is oral, it is my
understanding that the individual must
identify the statement as forward-
looking; clarify that actral results
may differ materially; and, state at the
same time that additional information
about the forward-looking statement is
contained in a readily written avail-
able document with additional infor-
mation which satisfies the same warn-
ing standard required of written stand-
ards.

Mr. DODD. Mr. President, I further
say to my colleague from California
that is absolutely correct.

Mrs. FEINSTEIN. Or, as a separate
test, as I am led to believe, the safe
harbor does not apply if the statement
is made with “‘actual knowledge' that
the statement was ‘‘an untrue state-
ment of a material fact or omission of
a material fact necessary to make the
statement not misleading.”

Mr. DODD. Mr. President, the Sen-
ator from California is correct as well
on that.

Mrs. FEINSTEIN. I appreciate the
Senator from Connecticut’s comments,
which, I believe helps clarify the scope
of safe harbor.

Let me go on.

As I understand it, the protections of
the safe harbor are not available to re-
duce the obligations of companies to
disclose historical information or cur-
rent information truthfully and accu-
rately. For instance, if a company
makes misleading statements about
known facts, the safe harbor does not
protect the company.

Mr. DODD. That is correct, I say to
my colleague.

Mrs. FEINSTEIN. I further under-
stand the safe harbor provisions do not
apply to certain companies we may
have reason to have some doubt about,
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such as penny stock companies, initial
public offerings known as IPO’s, blank
check companies, roll-up transactions,
or companies recently convicted of spe-
cific securities law violations. All of
these types of companies are excluded,
as I understand it, from the protection
of the safe harbor provisions. The pro-
visions are only available to companies
with an established track record.

Mr. DODD. Mr. President, I say to
my colleague from California that is
absolutely correct.

Mrs. FEINSTEIN. I thank the Sen-
ator.

As we discuss companies or individ-
uals ineligible for the safe harbor, I
would also want to clarify the safe har-
bor does not apply to brokers or ana-
lysts who may have an incentive to
oversell a stock to obtain a sale. On
this point, the safe harbor would not
have applied to the financial concerns
we experienced in Orange County, Cali-
fornia. If Merrill Lynch is a broker
selling derivatives to a county govern-
ment, in my state of California or any
other state, they are not protected by
the safe harbor because the safe harbor
does not protect brokers and does not
address derivatives.

Mr. DODD. The Senator from Califor-
nia is correct.

Mrs. FEINSTEIN. I understand the
safe harbor does not apply to a new
company, but only applies to seasoned
issuers. For instance, NetScape, a new
high-technology company, which saw
its stock explode fiom zero to $120 a
share or more, can claim no protection
under the safe harbor because it is an
initial public offering.

Mr. DODD. That is correct.

Mrs. FEINSTEIN. Finally, I wish to
clarify for the record that the safe har-
bor does not affect the jurisdiction of
the Securities and Exchange Commis-
sion or the SEC's authority to work
with the Justice Department to bring
enforcement actions against wrong-
doers for fraud, insider trading or any
other enforcement action. So, in other
words, the safe harbor cannot be used
as a defense against the jurisdiction of
the Securities and Exchange Commis-
sion.

Mr. DODD. Mr. President, I say to
my colleague from California that is
absolutely correct.

Mrs. FEINSTEIN. I very much thank
the Senator. I would like to go on and
specifically address the concerns of
cities because I have received exactly
some letters from various cities, 26 or
so to be precise, indicating their con-
cern. We have taken a good look at it.

1 think one of the core lessons about
Orange County is that cities should not
be investing in speculative invest-
ments. I know from my tenure as
mayor of San Francisco for 9 years,
and I served on the investment body
which was then the retirement board,
these kinds of speculative ventures
were prohibited.
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We have heard some discussion about
the financial concerns involving Or-
ange County, CA, but as was discussed
earlier, these circumstances would not
be altered by the safe harbor under the
bill. In Orange County, the treasurer
was buying derivatives from Merrill
Lynch. Derivatives are not protected
by the safe harbor. Further, Merrill
Lynch, serving as a broker, is ineligible
to claim safe harbor protection. So you
have protections built in two different
ways. Derivatives are not protected,
and a broker is not protected.

I believe—and my vote is cast on this
belief—that the cities’ concern appears
primarily to address the proportional
liability section of the bill. Under the
proportional liability rules adopted in
the bill, an accountant from a big ac-
counting company would not risk bear-
ing the full cost of a plaintiffs’ loss if
it audits the books, certifies them and
fraud causing loss to plaintiffs subse-
quently arises. However, even the pro-
portional liability rule, as I understand
it, has a significant protection built in.

While the bill adopts a proportional
liability rule, proportional liability
will not limit the responsibility of a
business or an individual who commits
“knowing securities violations.” I
think that is very important. Such an
individual would remain responsible to
pay, not the proportional loss, but the
full loss, as I understand it.

I know the senior Senator from Con-
necticut will correct me if he believes
that is inaccurate.

“Knowing securities fraud” includes
any defendant who had actual knowl-
edge, or operated under circumstances
in which they should have had knowl-
edge, the fraud occurred.

So the provision will not permit ac-
countants who commit knowing securi-
ties fraud to eliminate full liability for
accountants who deserve to be fully
liable. Would the Senator agree with
that?

Mr. DODD. The Senator from Califor-
nia is correct, I would say, Mr. Presi-
dent, with that observation.

Mrs. FEINSTEIN. I think that is very
important to the cities that are watch-
ing this debate.

Further, special rules are provided to
force proportionally liable defendants
to pay more if a particular plaintiff
suffers a high level of losses. A signifi-
cant part of the debate revolves around
our concern for poor and potentially
vulnerable plaintiffs. Under this bill, if
a plaintiff can claim damages exceed-
ing 10 percent of their net worth, and
their net worth is less than $200,000,
then a defendant remains fully liable
for that loss to the plaintiff and no pro-
portional liability can be used to re-
duce that liability.

Additionally, many of us have con-
cerns with the application if this law in
instances involving insolvent defend-
ants. If a defendant cannot pay due to
bankruptcy, the defendants who would
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otherwise be only proportionally liable
must pay up to 50 percent more to
make up the plaintiff's shortfall due to
the bankruptcy. What this means is
that if the battle comes down to an in-
nocent plaintiff who loses and a propor-
tionally liable defendant who feels it
would be unfair to force them to bear
the full loss, the defendant loses and
the proportionally liable defendants
must pay more.

These are very important concepts to
me, and I wanted to come to the floor
to place my understanding with respect
to legislative intent in the RECORD. I
am very pleased that the senior Sen-
ator and author of this legislation is
present and has corroborated these
statements.

I thank the Chair. I thank the Sen-
ator. I yield the floor,

Mrs. BOXER addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from California.

Mrs. BOXER. Mr. President, I thank
you very much.

My senior Senator from California
and I usually, when it comes to issues
affecting our State, come down on the
same side. We have clearly come down
on opposing sides here. Before she
leaves the floor, I just wanted—I do not
ask her to stay because I know she has
other pressing matters—to talk about
the breadth and the depth of the oppo-
sition to this bill and the support for
the President coming from local elect-
ed officials in our home State where
she served, as we know, as an esteemed
and extraordinary mayor of the city
and county of San Francisco. I served
on the board of supervisors in neigh-
boring Marin County for 6 years and its
president for a time.

I think what is important here is
that authors of the bill feel very
strongly in their work product, what
they do and their intentions. I have
never once doubted the intentions of
those who have brought this to us, that
their prime intent was to make sure
that frivolous lawsuits were a way of
the past. But it is the people who in-
vest in securities who have looked at
this from the standpoint of protecting
investors, and I have never seen such a
list of county officials that I placed in
the RECORD from almost every single
county in California, from the county
administrators to the treasurers, to
tax collectors. These are the people
who know that they need to have pro-
tection from those who would seek to
take advantage of investors. This list
is extraordinary.

The League of California Cities wrote
a letter to the President dated Decem-
ber 5, 1995:

As representatives of municipal Govern-
ment who oversee billlons of dollars in in-
vestments, we strongly urge you to oppose
the Securities Litigation Reform Act.

And they say:

Any  securities litigation reform must
achieve a balance between protecting the
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rights of defrauded investors and protecting
honest companies from unwarranted litiga-
tion. Abusive practices should be deterred
and sternly sanctioned. However, we believe
that investors would be penalized and be-
come victims of security fraud and that
wrongdoers would be rewarded.

And they call it *‘an anti-investor
bill which would impose new and bla-
tantly unfair requirements on the vic-
tims of fraud, making it very difficult
for them to seek redress through the
courts.”

Now, the number of California gov-
ernments opposed to this is stagger-
ing—not only governments but agen-
cies: The Alameda County Employees’
Retirement Association, Amador Coun-
ty Treasurer/tax collector, the treas-
urer of the AFSCME local in Pasadena,
the Calaveras County Board of Super-
visors, California Association of Treas-
urers and Tax Collectors, California
Association of County Treasurers—we
have more than 50 counties in our
State—California Council of Senior
Citizens Clubs of San Diego and Impe-
rial Counties, California County Ad-
ministrative Officers Association—that
is the association of the administrators
of counties, over 50; I am just listing a
few here—the California Labor Federa-
tion, the California Government Fi-
nance Officers Association, the Califor-
nia Municipal Treasurers Association,
the California Public Interest Research
Group, the California State Associa-
tion of Counties, the city of Albany,
the city of Arcadia, the city of Bar-
stow, the city of Beverly Hills, the
cities of Burbank, Burlingame, El
Monte, Fairfield, Fremont, Glendale,
Hayward, Hemet, Huntington Beach,
Irvine, Long Beach, Manhattan Beach,
Moreno Valley, Newport Beach, Ocean-
side, Ontario, Riverside, the city of San
Bernardino, San Fernando, San Fran-
cisco, Mayor Frank Jordan; city and
county of San Francisco board of su-
pervisors, city of San Jose, Mayor
Susan Hammer; city of Santa Ana, city
of Santa Rosa, city of Santee, city of
South Pasadena, city of Stockton, city
of Thousand Oaks, city of Ventura.

Why am I doing this? Because I am
trying to make it clear that the opposi-
tion to this legislation is broad and it
is deep. I will stop mentioning the
cities, and I will shift to some of the
counties: Del Norte County, El Dorado
County, Fresno County, Glenn County,
Humboldt County, Imperial County,
Inyo County, Kern County, Kings
County, Lake County, Lassen County
treasurer/tax collector, Los Angeles
County Employees Retirement, Los
Angeles County Federation of Retired
Union Members, Marin County—that is
where I am from—Employees Retire-
ment Corporation, Mariposa County,
Mendocino County—I am at the M's. It
goes on and on: San Diego County
treasurer/tax collector, Sacramento
County treasurer/tax collector, San
Francisco Democratic County Central
Committee, San Joaquin County, San
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Luis Obispo County, Santa Barbara
County treasurer/tax collector, Senior
Meals and Activities, Service Employ-
ees International.

Then it goes to the T's and the U's
and the V's, and it ends with Yuba
County Supervisors, county adminis-
trator and the treasurer/tax collector.
And the number of editorials has been
just extraordinary from my State.

One has to wonder why this has hap-
pened, and I think it is because this is
a very complicated matter.

My friend from California had several
problems that she wanted to clarify,
and she feels comfortable that they
have been clarified. But when you are
rewriting securities law, Mr. President,
which has protected investors since the
1930’s, it is very complicated, and as a
former stockbroker I can tell you when
people used to call me they trusted me.
They trusted me. And the fact of the
madtter is I would lose sleep rather than
give someone terrible advice. And that
is one of the reasons I did not stay in
that business. It was very, very dif-
ficult, because I worried every time the
stock market went down and an elderly
retiree called me the next day. I just
felt it was an enormous responsibility.
student. Unfortunately, in our great
country, the greatest on Earth, with
the greatest free market system and
the greatest, frankly, laws protecting
investors, there are people who would
take advantage of the elderly and of
people who really are not sophisti-
cated. And it is easy to do.

What this bill does, as you look at it
and its transformation, unfortunately,
is give people like the Charles Keating
and people who really do not care
about other people an opportunity to
rip off people because the legal system
will not go after them.

The way the bill is written, the
pleading requirements are so difficult
plaintiffs would have a hard time even
getting into court. And even if they get
into court, you have a specter over
your head that an unfriendly judge
could decide, if you are an elderly,
small investor, for example, that your
lawsuit did not have merit and you are
going to have to pay the bills of those
on the other side. And that has a very
chilling effect.

Therefore, when the President vetoed
this bill, he said very clearly that he
would love to sign a securities reform
bill. He wants to sign a securities re-
form bill. He wants to make sure that
there are fewer frivolous lawsuits. He
wants to make sure, in fact, that peo-
ple in the Silicon Valley, my constitu-
ents, the senior Senator from Califor-
nia’'s constituents, are not hit with
strike suits. None of us wants that.

Unfortunately those with another
agenda have prevented that. Instead of
having a bill that goes after those law-
yers that are filing frivolous lawsuits,
to quote one of the newspapers, “In-
stead, the bill stabs the small investor
in the back.”
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That is why we have so many county
treasurers and county administrators
and boards of supervisors and mayors
and the League of California Cities op-
posed to the bill as it is now written—
these people know they want to protect
their employees and retirees invest-
ments.

Mr. President, as we enter the battle
of the budget, and we fight hard—in my
view, this is what the President is
doing—fighting hard to protect the
middle class, trying hard so that our
elderly will have Medicare, and the
seniors in nursing homes will have
Medicaid when they need it, and we
have student loans for our children,
and we have the police on the beat for
our middle-class and all communities—
we cannot divorce this bill from that
battle. Who would be hurt the most if
we do the wrong thing, which the
President thinks we are about to do,
here?

Many of the experts in this field warn
us about this bill. Who will pay the
price if we do the wrong thing? Not the
very wealthy because, if the very, very
wealthy get bilked in one investment,
they are still on their feet. They are
OK. They can survive. Not the very,
very poor, because the very, very poor
do not have money to invest.

This bill is going to be aimed at the
solid middle class, those people who
saved for their retirement and sud-
denly find out when they are bilked
that they have no recourse because the
securities laws were reformed.

Mr. President, there is a difference
between reform and repeal. And I think
the President has laid that out. He is
opposed to the pleading requirements.
He is opposed to the safe harbor. Many
of us believe is not a safe harbor at all,
but a pirate’s cove because all you have
to say to be immunized is, ‘“This is an
estimate. This is just an estimate of fu-
ture activity.' Then you can hide be-
hind that language.

So I hope that we sustain the Presi-
dent’s veto. It was a courageous thing
for him to veto, in my opinion. It is
going to be a very close vote one way
or another, maybe one, two, or three
votes. I just hope we will stand with
the President because I think he is
fighting for the middle class in this
veto.

I yield the floor at this time.

Mrs. FEINSTEIN addressed
Chair.

The PRESIDING OFFICER. The Sen-
ator from California, Senator FEIN-
STEIN.

Mrs. FEINSTEIN. If I might briefly
respond to my respected colleague.

It is interesting, I guess, in a State
as big as California one can have some
different constituencies. My mail is,
oh, maybe over 100 to 1 for the legisla-
tion rather than opposed to it. When I
read the letters from the counties, that
is when I saw they were functioning
under a misimpression of what the safe

the
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harbor actually did. That is why, in my
colloguy with Senator DoDD, I tried to
clarify these concerns. As I stated ear-
lier, first, the stockbroker who sold the
derivatives to cities or counties would
not gain the protection of the safe har-
bor because brokers are ineligible; and,
second, derivatives would not be pro-
tected by the safe harbor. So I tried to
straighten that part out.

I want to point out that in California
we are going through an economic
change. High technology and bio-
technology is a big source of jobs now
and in the future. It is estimated that
62 percent of the high-technology com-
panies that went public from 1988 to
1993 have faced securities lawsuits. And
62 percent of the companies that have
gone public in the last 5 years have
faced securities lawsuits in the State of
California. That alone indicates that
there is a problem that needs to be ad-
dressed.

What has concerned me in the legis-
lation is a desire to address the prob-
lem and not throw out the goose that
laid the golden egg. I want to protect
the small investor, protect the county,
and yet do away with the kind of law-
suit that happens because a companies’
stock drops, a suit is filed, they press
discovery and they move and collect a
large settlement from the company,
when the suit may be baseless.

Those kinds of frivolous suits con-
cern me. I think it is a legitimate func-
tion of government to attempt to re-
form that. I also think it is important
that this legislation strikes a balance
and protects the consumer. Based on
what I have seen, I believe it does.

More fundamentally, if it is proven
to have a flaw or a problem, that flaw
or problem can in fact be corrected. As
I understand, it this legislation has
taken some 5 or 6 years now to develop.
The bill has been refined and refined
over time. The bill has finally passes
both Houses, the veto override has been
supported in the House of Representa-
tives. It seems to me it is time to get
on with it and give the kind of nec-
essary reform that I believe this bill
provides in an evenhanded manner. I
thank the Chair.

Mrs. BOXER. Will my friend yield to
me for just a comment? And that is, I
respect her completely for coming
down on the other side. Of course,
there are two sides to every story. I
was just pointing out that as a former
stockbroker myself and having felt
that responsibility on my shoulders,
the people who I really do tend to lis-
ten to in these matters are people who
do not have a stake in it, and that is
the people who are the investors.

All they want is a safe securities
market. I agree with my friend, we
may be back here fixing this bill. I
think that the President has given us a
road map to do that. I do not want to
go on except to close, and I know my
friend from North Carolina has been so
patient.
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Money magazine has really taken
this issue on. And I think they make a
very good point here when they say,

The President should not sign [the
bill]. . . . Here's why: The bill helps execu-
tives get away with lying. Essentially, lying
executives get two escape hatches. The bill
protects them if, say, they simply call their
phony earnings forecast a forward-looking
statement and add some cautionary
boilerplate language.

And they talk about the fact that le-
gitimate lawsuits would not get filed.
So reasonable people come down on dif-
ferent sides. I want reform, but I want
to see it done in a way that we stop
these frivolous lawsuits but we still
protect the small investors. Thank you
very much for your patience, I say to
my friend from North Carolina. I yield
the floor.

The PRESIDING OFFICER. The Sen-
ator from North Carolina is recognized.

Mr. FAIRCLOTH. I rise in strong sup-
port of the motion to override the
President’s veto of H.R. 1058.

Mr. President, securities litigation
reform is extremely important to the
future of our economy. Obviously, the
President disagrees. It is unfortunate.
The President pretends that he sup-
ports our high-technology industry,
but his veto showed that he cares more
about trial lawyers than the growth of
business in this country.

The Wall Street Journal may have
called it right. They said Bill Clinton
could be the President of torts.

Mr. President, the irony of this is
that it is not a partisan issue. The lead
sponsor of this bill is my friend from
Connecticut, who is chairman of the
Democratic National Committee. Re-
publicans and Democrats alike have
recognized the strike suits are very se-
rious problems.

Mr. President, America is the undis-
puted leader in technology. No other
country comes close to our leadership
in this area. But a small cadre of law-
yers have found a way to make a living
by launching these strike suits against
companies.

This is wrong. It is hurting America,
it is hurting our economic growth, it is
slowing our job growth, and it has to
stop. It is hurting our fastest growing
high-technology business. This bill is a
good start.

Mr. President, these lawsuits that
have been filed against these compa-
nies have little to no merit, but they
are filed for the purpose of blackmail-
ing companies into settling rather than
going to court. In other words, it is
cheaper to buy them off than it is to
fight it in court.

The cost of these suits to the Amer-
ican economy is no small matter. At
the end of 1993, class action lawsuits
were seeking $28 billion in damages—
$28 Dbillion—which is a staggering
amount, and most of these lawsuits are
totally worthless.

The committee has had example
after example of how absurd the cases
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can be. For example, one individual has
filed against 80 companies in which he
held stock and, in most cases, an infin-
itesimal amount of stock. Another in-
dividual has filed 38 lawsuits, 14 of
them with the same law firm.

Another man, a retiree since 1990, 5
years, has filed 92 lawsuits, one for
every year of his age. He is 92.

One law firm files a securities suit
every b working days, one a week. They
are just churning them out, whether
there is any validity or not. That is
how much it takes to meet the payroll,
so they churn out one a week. In many
cases, these lawsuits are filed within
hours of price stock drops. The Na-
tional Law Journal reported that of 46
cases studied, 12 were filed within 1 day
and another within a week of publica-
tion of unfavorable news about a com-
pany.

Anybody that has ever run a com-
pany knows that all the news is not al-
ways favorable, no matter how hard
you work at it. Mr. President, a point
to remember in this debate is that in-
vegtors are not helped by these law-
suits. If the President vetoed this bill
for the small investor, then he missed
the point in what the bill was about,
and he is wrong. He is not protecting
the little investor, he is only protect-
ing a cottage industry of trial lawyers
who make a living out of these law-
suits, and they have made a very plush
living.

Study after study shows that lawyers
get the lion's share of the settlements.
We had testimony that the average in-
vestor receives 6 or T cents for every
dollar lost in the market because of
these suits, and this is before the law-
yvers are paid and they get the lion's
share of it.

A couple of weeks ago, Fortune mag-
azine had a picture of two lawyers who
said, ““Beware of this type of lawyers,
they will destroy your company.' That
was the cover story. So this is going on
and the business investment commu-
nity is aware of it.

One of the significant parts of the
bill allows courts to determine who the
lead plaintiff is, one that is most ade-
quate to represent the class, not a per-
son who ran to the courthouse and got
there first, and, in many cases, the way
these suits have been filed, it is simply
who got to the courthouse first, not
who had the real vested interest.

If the President wants to protect in-
vestors, this is the bill to do it. The
lead plaintiff must file a sworn state-
ment that he or she did not buy the se-
curities at the direction of counsel.
Too often, many of these plaintiffs are
straw men acting on behalf of the law-
vers who instructed them to buy the
stock in order that they could file the
suit, and they make a profession out of
filing the suits.

This provision will encourage institu-
tional investors to be the lead plaintiff,
the people who have a real vested in-
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terest. After all, they have the most at
stake in these lawsuits. Institutional
investors have $9.5 billion in assets.
They account for 51 percent of the eq-
uity market. Further, pension funds
$4.5 trillion in assets.

These funds—mutual funds and pen-
sion funds—represent the holdings of
millions of Americans, many of them
small savers. They have every right to
have fraudulent lawsuits brought fairly
and correctly, not just because a cer-
tain lawyer jumped in front of him and
got to the courthouse first.

Mr. President, the conference report
will punish lawyers that file frivolous
lawsuits. The bill requires a mandatory
review by the court of whether a law-
yer filed frivolous motions and plead-
ings, known as rule 11 under the Fed-
eral Rules of Civil Procedure. What
could be the problem with this provi-
sion—enforcing the Rules of Civil Pro-
cedure?

The veto message was concerned with
the pleadings standards, but a key part
of this bill is stopping lawsuits that al-
lege mno specific wrongdoing but just
generally allege fraud, just blanket
fraud, because the stock price dropped.
We have seen some pretty sharp stock
price drops lately and not because any-
body committed fraud. These kinds of
suits get the plaintiff into court and
then they can start demanding settle-
ment.

The bill requires that an attorney in
a private action must allege facts giv-
ing rise to a strong inference that the
defendant had the required state of
mind to make an untrue statement. At
the very least, this provision requires
that lawyers have more to go on than
just generally alleging fraud.

The President’s veto message also ob-
jected to the discovery process. To put
it plainly, once a lawyer files a frivo-
lous lawsuit, with little or no facts, he
gets the ability to engage in discovery.
This allows him or her to rifle through
the records of a company looking for
anything with any particular spin that
smacks of fraud. He does not have to
have anything when he starts. He gets
it after he files his suit.

Mr. President, 80 percent of the cost
of litigation is in the discovery process.
This bill would stop the discovery proc-
ess while a motion to dismiss is being
deliberated. In other words, the court
has to find that the complaint has
merit before the company has to spend
time and money responding to volumi-
nous document requests.

This goes to the heart of this bill:
File a lawsuit and then ask for the
world in discovery and hope that the
company settles the suit to avoid the
cost of litigation. The lawyers take
home a tidy sum of money for very lit-
tle work. This is what we are trying to
stop, and that is the blackmailing of
corporate America.

Let me just say a word about the safe
harbor provision. This is critically im-

38225

portant to the flow of information for
investors. Right now, companies are
literally frightened to project their
earnings, or anything else for that
madtter, because if they do and it hap-
pens to turn out wrong, then they are
going to be sued for fraud. They cannot
even give an honest projection of what
they might make, because if it happens
to be wrong, if a change in cir-
cumstances, events, business down, up,
they are subject to fraud.

Big investors and small ones alike,
mutual funds, pension funds, anybody
that is investing needs this kind of in-
formation projection to make wise and
prudent investment decisions. It is a
shame that due to the actions of a
small group of parasitic lawyers that
the free flow of information has been
muzzled, that you simply cannot find
out what a company plans to do or can
do.

Mr. President, another important re-
form that is being made by H.R. 1058 is
reform of proportionate liability rules.
This bill requires that those who are
responsible for causing a loss pay their
fair share of the loss but no more. If
they cause 1 percent of the loss, they
pay 1 percent. This is the way it should
be.

Too many lawyers have gone after
companies looking for the deep pock-
ets, and this can be anybody that had
anything to do with the operation of
the company. It can be lawyers, ac-
counting firms—anyone that was
touched. So they are simply looking
for the deep pockets. In many cases, a
lawyer would not even bother to file
the suit but for the deep pockets of the
attorney firm or accountants, whoever
might be involved.

Despite this provision, there are
some circumstances when individuals
will pay more than they really owe.
For example, we have a so-called wid-
ows and orphans provision that im-
poses joint and several liability on ev-
eryone to cover the losses for persons
with net worth below $200,000. In other
words, it is protecting those people of
less than $200,000, and everyone has to
pony up to pay their claim.

Further, if a defendant is insolvent,
other parties have to contribute an-
other 50 percent of their liability to
make up for the insolvent defendant.

On this particular point, the con-
ference report goes a long way toward
protecting small investors financially.
They will not be left out in the cold if
the principal target is insolvent. Small
investors will be fully protected. Those
who have a net worth over $200,000 will
be fairly compensated.

Finally, anyone who knowingly com-
mits fraud will be fully liable. There is
no retreat from this. If they knowingly
commit fraud, they are fully liable.

Mr. President, I am a strong sup-
porter of securities litigation reform,
and I am a supporter of overall legal
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reform. I hope this is just the begin-
ning. Some have suggested that the in-
direct cost of all this litigation is $300
billion a year.

This is a heavy price for American
business and industry to pay. It is a
heavy tax on the American public for
the rights of a few lawyers who engage
in these frivolous strike suits.

Mr. President, the SEC has sent a
letter to the committee in which they
state that the conference report ad-
dresses their ‘‘principal concern.”

Mr. President, the Washington Post
called it a truly useful piece of legisla-
tion.

As I said earlier, this bill is too im-
portant to our economy not to override
the President’'s veto. I urge the Senate
to vote to override this veto. I simply
feel that American industry and Amer-
ican business—particularly the high-
technology businesses—have simply
fallen victim to the piranha-type law-
yer who goes after them whether there
is any justification to his claim or not.
But because of the cost of the lawsuit,
he gleans a lot of money.

With that, I yield the floor.

Mr. DODD addressed the Chair.

The PRESIDING OFFICER (Mr. GOR-
TON). The Senator from Connecticut
[Mr. DoDD] is recognized.

Mr. DODD. Mr. President, this is a
moment of some unease, obviously, for
this particular Senator from Connecti-
cut to be in a disagreement with my
President on this issue. But I am going
to be urging my colleagues to override
the President’s veto. I do so because I
believe this bill, passed previously in
this body and adopted again in a con-
ference report, is a good bill and one
that deserves support.

I appreciate the arguments raised by
the President. I have had the privilege
of discussing them with him and his
staff over a number of months. And the
President arrived at a different conclu-
sion. I respect that.

Much has been made of the fact that
I have a second hat that I wear from
time to time, that is called the general
chairmanship of the Democratic Party.
I am very proud of that hat. As I said
at the outset when I accepted that po-
sition, there would be times, I sus-
pected, where my President, the leader
of my party, and I would disagree on is-
sues. This happens to be one of those
moments. I hope there are not many,
but it is one of those moments. So I re-
gret that. Nevertheless, I feel that this
is an important bill, one that I have
spent a great deal of time on going
back to 1991, when my colleagues—
principally Senator DOMENICI of New
Mexico—and others, began to work on
this legislation in this body, and
through a process of numerous hear-
ings and the like, we arrived at the
point we are at today.

I would like to take a few minutes, if
I can, and discuss the matters of par-
ticular controversy at this moment
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and why I think that an override is ap-
propriate.

First of all, I point out to my col-
leagues—and I think I heard my col-
league from New Mexico make this
point when he was addressing the
Chamber earlier this morning—this is
truly a bipartisan bill, Mr. President. I
realize that may not sound like much.
It is certainly not a justification for
supporting it. Unfortunately, there are
fewer and fewer occasions when we
have truly bipartisan bills like this. It
is worthy of note because an awful lot
of people on both sides of the aisle here
have worked very hard to put this bill
together. Is it a perfect bill? I suspect
not. I have never seen one of those in
my tenure here in Congress. Have we
done everything exactly right? Prob-
ably not. Only time will tell where we
have to make some corrections. But we
have addressed some fundamental un-
derlying problems that, by most peo-
ple’'s comments, admittedly needed to
be corrected. Those are the principal
concerns.

I am grateful, in fact, that the Presi-
dent in his veto statement acknowl-
edges that. We are no longer debating
safe harbor, which was a matter of
great controversy, or proportionate li-
ability. We are no longer debating an
issue my colleague from North Caro-
lina pointed out a few moments ago,
the right of the most injured plaintiffs
to have at least the opportunity—it
does not require it—but at least the op-
portunity to be the lead plaintiffs in
the case, to require that in settlements
or in judicial conclusions that the
plaintiffs have an opportunity to get
the award, and that the attorneys will
take a second seat to the plaintiffs
when it comes to divvying up the
money that may come to them as a re-
sult of settlements, or a judicial award.

These are the principal matters in
this piece of legislation. And the Presi-
dent, in his veto message, agrees with
us on virtually all of them. In fact, in
his comments—and I commend him for
them—he has said this is a good bill.
He has problems with two areas: plead-
ings and rule 11. I do not say they are
unimportant, but certainly when you
weigh them in the context of the over-
all bill, it amounts to just a handful of
words—a fraction, if you will, of the
overall achievement in the legislation.

So the bipartisan nature of this legis-
lation, I think, is very, very important,
and shortly I will discuss the specific
concerns that I have mentioned, the
pleadings area and the rule 11 area.

As I mentioned earlier, we have been
debating this bill for going on more
than 4 years now, into our third Con-
gress on this legislation. Some 1,600
days have passed since the legislation
was first introduced in 1991. There have
been 12 public congressional hearings
on this bill. That is an inordinately
high number of congressional hearings
on any single piece of legislation. Yet,
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that is how many have been held on
this bill.

We have had 95 witnesses appear be-
fore congressional committees, rep-
resenting all the different points of
view, on securities litigation reform.
We have had more than 4,000 pages of
testimony, been a part of the legisla-
tive history that has led us to this bill
that is now before us under these pro-
cedural circumstances.

There have been a half dozen staff
and committee reports issued on the
substance of the legislation, and, in
fact, we have debated this piece of leg-
islation for 7 full days over this past
year here on the floor of the U.S. Sen-
ate.

Given this lengthy history, it is par-
ticularly disappointing that a veto of
the bill has occurred, based on the is-
sues that, frankly, have never pre-
viously been the subject of most of the
contention and most of the debate. In
fact, the President has stated his sup-
port, as I said earlier, for many of the
most discussed and central issues, like
the safe harbor provisions, propor-
tionate liability provisions, the new
lead plaintiff provisions, prohibitions
on professional plaintiffs, and the dis-
cretionary bonding provisions. None of
those issues should be the topic of our
discussion today because, candidly, the
President said he agrees with these is-
sues.

What we are talking about are the is-
sues he says he is in disagreement
with. It is not an overstatement to say
that his veto message indicates his
support for about 95 percent of this leg-
islation, and his veto is based on some-
where between 5 percent and 1 percent
of the issues that are included in this
bill.

In fact, when you boil it down, Mr.
President, we are having a fight over 11
words—11 words out of over 11,000
words in the bill itself. Eleven words
are the subject of the veto.

So the President vetoed this bill be-
cause of a relatively small percentage
of the matters included in the legisla-
tion and apparently some wording in
the statement of managers. It is some-
what rare that a veto would involve a
statement of managers, but nonethe-
less, that was included in the veto mes-
sage as well. So, Mr. President, I in-
tend, obviously, no disrespect at all to
the President, but this is the first veto
I can recall where part of a veto mes-
sage was based on a statement of man-
agers.

As we discuss the issues upon which
the President vetoed the conference re-
port, it is important to remember some
of the official statements that the ad-
ministration has previously made,
some of which directly contradict the
veto message itself. Let me begin with
the pleading standards, if I may.

Back in May of this year the Senate
Banking Committee codified the es-
sence of the pleading standards of the
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U.S. Second Circuit Court of Appeals.
Then on June 23 of this year, S. 240, the
bill before us moved to the floor. The
administration, as administrations do,
issued its statement of policy in which
it praised the pleading standards ‘‘as
sensible and workable.” That was the
administration’'s statement of policy
regarding the pleading standards in
June of this year. The only difference
between those pleading standards that
were applauded in June and those en-
dorsed by the administration, the ones
before us today, are three words—the
only difference between what was in
the bill in June when the statement of
policy came out and what is before you
today are three words that have
changed, and the words represent a
technical change requested, by the
way, by the Judicial Conference of the
United States Federal Judiciary. These
are not words we came up with. They
were not words of the opponents or pro-
ponents, but they were altered at the
recommendation of the Judicial Con-
ference, in a letter from Judge An-
thony Scirica to the committee staff
when asked to give their comments on
the pleading standards.

I know it has been included in the
RECORD, but I ask unanimous consent
that the letter dated October 31, 1995,
be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

U.S. COURT OF APPEALS,
THIRD CIRCUIT,
Philadelphia, PA, October 31, 1995.

Ms. LAURA UNGER,

Mr. ROBERT GIUFFRA,

Senate Committee on Banking, Housing and
Urban Affairs, Dirksen Senate Office Build-
ing, Washington, DC.

DEAR LAURA AND BoB: I have a few sugges-
tions for your consideration on the Rule 11
issue.

Page 24, line 11: Insert ‘‘complaint’ before
“responsive pleading.”

Page 24, line 19: Insert ‘‘substantial’’ before
“failure.”

“Complaint’” would be added to item (i), so
there is a clear provision that reaches any
failure of the complaint to comply with Rule
11. A small offense would be met by manda-
tory attorney fees and expenses caused by
the offense; if item (ii) is modified without
this change, a gap is left in the statutory
scheme, The result still is a big change from
present Rule 11, which restricts an award of
attorney fees to a sanction “imposed on mo-
tion and warranted for effective deterrence.”
A serious offense—filing an unfounded ac-
tion—would be reached under item (ii).

I also wish to confirm our prior conversa-
tion on scienter and the pleading require-
ment.

Page 31, line 5: Delete ‘‘set forth all infor-
mation” and insert in its place ‘‘state with
particularity.”

Page 31, line 12: Delete *‘specifically al-
lege" and insert in its place “state with par-
ticularity.”

As 1 indicated, this would conform with
the existing language in Rule 9(b) which pro-
vides that *“the circumstances constituting
fraud or mistake shall be stated with par-
ticularity.”

Also, page 24, line 1: Delete “‘entering’ and
substitute “making.”
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Page 24, line 4: Delete *‘of its finding.”
Many thanks.
Sincerely,
ANTHONY J. SCIRICA.

Mr. DODD. Mr. President, let me de-
scribe what the three words are so my
colleagues know what we are talking
about. The words that we had in the
bill were ‘“‘specifically allege facts giv-
ing rise to a strong inference of fraud.”
That was the language we had—''spe-
cifically allege facts giving rise to a
strong inference of fraud." What the
Judicial Conference recommended was
that we change that language to “‘state
with particularity facts giving rise to a
strong inference of fraud.” So the
change went from ‘‘specifically allege™
to “‘state with particularity.”

That is the change that occurred
from the language that was applauded
in June by the administration and in
its statement of policy as to where it
stood on the bill and what was adopted
in the conference report. The change
occurred without a great debate or a
thunder and lightning storm or a con-
ference in which the sides were in con-
tentious argument. This recommenda-
tion of the Judicial Conference was ac-
cepted as something the conferees felt
made sense.

So we did what the judges asked us
to do, which is, I thought, how you nor-
mally proceed. You ask people who will
be sitting on these matters to give us
their recommendations—they are not
Democrats, Republicans, named in a
partisan debate—but merely their rec-
ommendations to the conference re-
port.

Mr. SARBANES. Will the Senator
yield?

Mr. DODD. If I could complete my
whole comment because I want to get
to the Specter amendment.

Mr. SARBANES. I was not clear what
conference the Senator was referring to
about thunder and lightning.

Mr. DODD. In the conference between
the House and the Senate.

Mr. SARBANES. There was no legiti-
mate conference. There were meetings
of all the same-thinking types, and
then a meeting of the conference com-
mittee was called to which everyone
came, including people who had a dif-
ferent point of view, and the thing was
simply railroaded through.

Obviously, there was not thunder and
lightning and this so-called con-
ference—there was no such conference.

Mr. DODD. If I may regain the floor,
maybe my colleague was not at the
same conference meeting I was, but I
certainly recall a lot of thunder and
lightning in the meeting about state-
ments being made about what was in
the bill.

Mr. SARBANES. But no discussion of
substance. The true thinkers had
worked all the substance out at other
secret meetings before they ever came
to the conference. The Senator knows
that as well as I do.
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Mr. DODD. If this were the decision
of my colleague from Maryland to have
vetoed this bill, he would have vetoed
the bill, but he would not have vetoed
the bill on the basis of pleadings. He
would have vetoed the bill because he
fundamentally disagrees with the legis-
lation. I respect that.

But I was talking about the adminis-
tration's position when it comes to the
veto. The administration's position in
June, when it came to the pleadings,
was ‘‘to support the pleading standards
that were included in the bill” that
came out of the Banking Committee.
When we went to conference there were
no comments made by the administra-
tion that they disagreed at all with the
change of language of ‘‘specifically al-
lege' to ‘‘state with particularity.”

That is the point in the veto mes-
sage. I expect my colleagues have
much more fundamental disagreements
with the bill than the President, but
we are talking about the Presidential
veto.

The judges, I might point out, did not
request out of thin air that the lan-
guage be changed. The requested
change in the language of the statute,
we were told, was to conform with the
language of rule 9(b) of the Federal
Rules of Civil Procedure, which gov-
erns how attorneys should draft fraud
complaints.

Mr. President, there is absolutely no
substantive difference between the
phrase ‘‘specifically allege” and the
phrase ‘‘state with particularity.” The
only difference, and the reason that the
Federal judges wanted the change, is
that ‘‘particularity” already has a
meaning under law and ‘‘specifically
allege'’ does not. Therefore, this
change would produce a clearer, more
consistent standard in the pleadings
section of the legislation.

I also note, Mr. President, in April of
this year the Chairman of the Securi-
ties and Exchange Commission, Arthur
Levitt, urged the Banking Committee
to adopt—and I quote from the testi-
mony before the committee—'‘the sec-
ond circuit pleading requirement that
plaintiffs plead with particularity’—he
said—'‘facts that give rise to strong in-
ference of fraudulent intent by the de-
fendant.”

I think it is particularly distressing,
Mr. President, that the administration
has reversed course on the pleading
standards based on this technical
change requested by the impartial Ju-
dicial Conference of the United States.

A final note, if I can, regarding this
particular section, on the legislative
history to which the White House has
objected. The White House has en-
dorsed the pleading standards for the
same language in the Banking Com-
mittee report on S. 240. Neither bill
codifies the entire case law of the sec-
ond circuit, as the administration says
it wishes it did, and that is one of the
reasons it has expressed its objection.
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The White House has also raised the
issue of the Specter amendment, which
was added to S. 240 several days after
the administration endorsed the plead-
ing standards in the bill that came to
the floor of the U.S. Senate.

Now, our good friend from Penn-
sylvania, I gather, has already ad-
dressed this issue on the floor of the
Senate earlier today and, of course, at
the time he offered the amendment and
at the time we adopted the conference
report. As he claimed, his amendment
would codify guidance on how plaintiffs
who establish the strong inference of
fraud. The difference was not over the
issues of ‘‘state with particularity’ or
“‘gpecifically allege’ wording, but rath-
er, how do you establish the strong in-
ference of fraud?

Unfortunately, because the Specter
amendment failed to include key guid-
ance from the second circuit, it would
have had the effect of totally under-
mining the pleading standards that we
were seeking to establish and that have
been supported by both the Securities
and Exchange Commission and the
White House in its earlier statements.

Let me go into this, if I may. First,
I want to read to my colleagues, if I
can, a memorandum sent to the Presi-
dent of the United States from Prof.
Joseph Grundfest of the Stanford Law
School and previously a Commissioner
with the Securities and Exchange Com-
mission, on the subject of pleadings
standards and pending securities re-
form legislation. He is one of the most
knowledgeable people in this particular
area:

The pleading standard articulated by the
Second Circuit Court of Appeals is intended
simply to require the plaintiff to allege facts
sufficient to give rise to a strong inference of
motive to defraud. Plaintiffs must do more
than make bald assertions as to motive, but
are not required to develop the entire case in
the pleadings. While this standard differs
from the standard applied in some more le-
nient circuits, particularly the Ninth Cir-
cuit, it has not resulted in over-deterrence in
the Second Circuit or in excessive dismis-
sals. Indeed, the Second Circuit remains one
of the most active in the country for 10b-5
claims.

As I read the securities litigation con-
ference report, the pleading standard is
faithful to the Second Circuit's test. Indeed,
I concur with the decision to eliminate the
Specter amendment language, which was an
incomplete and inaccurate codification of
case law in the circuit.

As is stated in a recent Harvard Law Re-
view article, codification of a uniform plead-
ing standard in 10b-5 cases would eliminate
the current confusion among circuits. The
Second Circuit standard is among the most
thoroughly tested, and it also balances de-
terrence of unjustified claims with the need
to retain a strong private right of action. In-
deed, the Second Circuit is widely respected
for its legal sophistication and acumen in
matters relating to securities and business
litigation. The fact that the Second Circuit
evolved the strong inference standard is
therefore worthy of particular deference and
respect.

In short, I support the pleading provision
of the conference report.
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Mr. President, I ask unanimous con-
sent the memorandum from Professor
Grundfest at Stanford Law School be
printed in the RECORD at this point.

There being no objection, the memo-
randum was ordered to be printed in
the RECORD, as follows:

MEMORANDUM

To: President Clinton, Through Elena Kagan,
Office of the White House Counsel.

From: Professor Joseph A Grundfest, Stan-
ford Law School, Commissioner, Securi-
ties and Exchange Commission, 1985-1990.

Subject: Pleading Standard in Pending Secu-

rities Reform Legislation.

Date: December 19, 1995.

The pleading standard articulated by the
Second Circuit Court of Appeals is intended
simply to require the plaintiff to allege facts
sufficient to give rise to a strong inference of
motive to defraud. Plaintiffs must do more
than make bald assertions as to motive, but
are not required to develop the entire case in
the pleadings. While this standard differs
from the standard applied in some more le-
nient circuits, particularly the Ninth Cir-
cuit, it has not resulted in over-deterrence in
the Second Circuit or in excessive dismis-
sals. Indeed, the Second Circuit remains one
of the most active in the country for 10b-5
claims.

As I read the securities litigation con-
ference report, the pleading standard is
faithful to the Second Circuit's test. Indeed,
I concur with the decision to eliminate the
Specter amendment language, which was an
incomplete and inaccurate codification of
case law in the circuit.

As is stated in a recent Harvard Law Re-
view article, codification of a uniform plead-
ing standard in 10b-5 cases would eliminate
the current confusion among circuits. The
Second Circuit standard is among the most
thoroughly tested, and it also balances de-
terrence of unjustified claims with the need
to retain a strong private right of action. In-
deed, the Second Circuit is widely respected
for its legal sophistication and acumen in
matters relating to securities and business
litigation. The fact that the Second Circuit
evolved the strong inference standard is
therefore worthy of particular deference and
respect.

In short, I support the pleading provision
of the conference report.

Mr. DODD. Mr. President, our col-
league from Pennsylvania, when he of-
fered his amendment on the floor of the
Senate, said that what he wanted to do
was to take the guidance from the sec-
ond circuit and codify that as well.

With all due respect to my colleague
from Pennsylvania, the language of his
amendment did not really cover all of
the guidance. His amendment stated
that “‘strong inference of fraudulent in-
tent for purposes of paragraph 1, a
strong inference that the defendant
acted with the required state of mind,
may be required, either, A, by alleging
facts to show that the defendant had
both motive and opportunity to com-
mit fraud or, B, by alleging facts that
constitute strong circumstantial evi-
dence of conscious misbehavior or
recklessness by the defendant.”

What is my problem with that? The
problem with it is that is not the guid-
ance. He omits what Judge Newman
has included as his guidance, and the
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guidance that was not included in the
amendment says, for part B, “where
motive is not apparent.’”” Where motive
is apparent, you do not have to make
any allegations of a 1lot of cir-
cumstances. If you have a clear motive,
you do not have to worry about the cir-
cumstances or the alleged strong facts.
Where you do not have motive, appar-
ently, and that can be a case where it
is hard to get at that motive, then you
are going to allege circumstances.
There Judge Newman says, ‘‘Where mo-
tive is not apparent, it is still possible
to plead scienter by identifying cir-
cumstances indicating conscious be-
havior by the defendant, though the
strength of the circumstantial allega-
tions must be correspondingly great-
er."” Greater. The Specter amendment
did not distinguish at all between the
circumstances in part A or part B of
his amendment, and therefore did not
really follow the guidance of the sec-
ond circuit. So that is the reason that
amendment was taken out.

You could have gone in, I suppose,
and said why did you not include the
other language here? The problem was,
in a sense, by codifying guidance you
get into an area where you can get
some differences of opinion on this.
And arguably it could have, I suppose,
gone back and included all of it, but
the decision was to take it out on the
assumption that courts will look to the
guidance.

We have established the standard
clearly. We have clearly established
the standard of alleging facts with par-
ticularity, showing a strong inference
of motive. Then the guidance of the
court would be followed.

But the suggestion that the standard
and—the guidance, rather, was in-
cluded in the Specter amendment,
omits—omits that where a motive is
not apparent, the strength of cir-
cumstantial allegations must be cor-
respondingly greater. That was omit-
ted. And that is the reason that, with
all due respect to the administration,
they are, I think, hanging their hat on
the wrong issue here.

We have met the second circuit
standard here, as indicated by the
memorandum from Judge Grundfest,
Professor Grundfest at Stanford. We
have met that standard. We have left
out the guidance. That does not mean
you disregard it. But if you are going
to follow the guidance, as Senator
SPECTER suggested, then the guidance
must include, in part B, that you have
circumstantial allegations that are
correspondingly greater than they
would be if the motive was apparent.

So that is the first issue and frankly
it is a marginal issue, I would say. It
has some importance. I do not dis-
regard it. But to suggest somehow this
bill ought to be vetoed over that, I
think is not correct.

I am not going to dwell at length on
the rule 11 issues, except to make the
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following applications. The intent and
application of the rule 11 provisions of
the conference report are identical to
the rule 11 provisions from S. 240 that
the administration states in the veto
message that it now has difficulty
with. In fact, the only difference in the
configuration of this provision in S. 240
is the Senate adopted a sanction for
rule 11 that allowed a victim of a viola-
tion to collect the legal fees and costs
incurred as a direct result of the viola-
tion. The conference report simply
makes clear that it was our intent,
that a substantial violation, a substan-
tial violation in the initial complaint
could trigger sanctions that included
all attorney’s fees and costs for the en-
tire action.

That was our intent anyway. If you
file a complaint that does not meet—
that would fall under rule 11, and I will
not read all four areas where a motion
or a complaint would be deficient in
terms of rule 11—but, if you have initi-
ated a complaint and at the end of the
action the judge goes back and says
that complaint that you brought—and
these have to be substantial viola-
tions—did not meet that standard, it is
logical that it would have to apply to
the entire proceeding.

If you brought a frivolous lawsuit,
initiated a frivolous lawsuit, then all of
the costs come thereafter.

You do not apply that same standard
with motions, obviously, assuming the
complaint does not violate rule 11. But
if a defense lawyer brings a motion
that is frivolous, then the costs associ-
ated with that, obviously would have
to be borne by the defense lawyers as
well, regarding that motion. So, logic
would indicate that there is a dif-
ference here.

Mr. SARBANES. Will the Senator
yield?

Mr. DODD. I will be glad to yield.

Mr. SARBANES. The defense would
not be held liable for all the costs?
Plaintiff would but not the defense?

Mr. DODD. Yes, they would be. My
point was this: if—Let us assume for a
second that the initial complaint is a
frivolous complaint. The initiation of
the action, what begins it, violates rule
11, is a substantial violation of rule 11,
and then at the end of that case the
judge finds that there was a substan-
tial violation of that, then the costs as-
sociated with that entire case, because
the initiation of the action was wrong.

Whereas, if a defense lawyer, in the
process of handling the case, files a mo-
tion that violates rule 11, then the
costs associated with that motion, as I
understand it, would then be borne by
the defense counsel incurring plain-
tiff's attorney’s fees.

Mr. SARBANES. If the Senator will
yield, I find that an absolutely stagger-
ing assertion, saying that you should
have this disparity in treatment be-
tween plaintiff and the defense.

The Senate-passed bill contained a
presumption that the appropriate sanc-
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tion was an award of reasonable attor-
ney’'s fees and other expenses incurred
as a direct result of the violation, and
it applied that to both plaintiff and the
defendant, as the bill went out of the
Senate.

The conference changed that. So they
imposed a much more onerous burden
upon plaintiff as compared with the de-
fendant. There is no basis in logic or
reason to do that.

Mr. DODD. Oh, absolutely there is.
Absolutely there is.

The costs associated are a direct re-
sult of the complaint. If you have initi-
ated the complaint here, and all the
costs then come after, that is the ac-
tion that initiated the activity, it
seems to me. That is the reason. That
was certainly—for those of us who were
working on it, that was the intent. At
any rate, that is why. And then of
course thereafter there is a balance.

But there is a distinction, obviously.
If you start an action and you violate
rule 11 here—and for the sake of discus-
sion you have brought an action which,
to pick out in the first instance here,
let us say No. 1, under rule 11, “‘under
circamstance that is not being pre-
sented for any improper purpose such
as to harass or cause unnecessary delay
or needless increased costs’’—let us say
“to harass.” You violated paragraph 1
of rule 11. The sole purpose of your law-
suit was to harass. That is what you
would have to be found guilty of. So
you filed a complaint for sole purpose
to harass a defendant. That is the rea-
son you brought the action. If the
court finds in fact that was the reason,
I think the attorney who brought the
action not for good cause but solely to
harass a defendant, and incurred costs
thereafter that the defendant had to
pay to defend an action brought solely
to harass the defendant—yes, I do
think that attorney should have to pay
the cost of that entire case, if the sole
purpose was to harass the defendant.

Mr. SARBANES. That would be the
direct result of a violation under the
language of the Senate-passed bill. In
the conference, they changed this lan-
guage.

Mr. DODD. No. I do not know.

Mr. SARBANES. They changed it in
such a way that you get a disparate
treatment of the plaintiff and the de-
fendant. There is no basis to do that.

Mr. DODD. Let me finish my
thought, if I can. Let me tell you what
the change is.

Mr. SARBANES. I apologize to the
Senator.

Mr. DODD. Nevertheless, Mr. Presi-
dent, we also provided some protec-
tions for plaintiffs, a presumptive sanc-
tion for initiating illegal litigation. It
is not triggered unless the complaint
substantially violates rule 11. So we
added that part to it. There are plain-
tiffs who violate rule 11. Only plaintiffs
file complaints, obviously, and so
plaintiffs get the benefit of this height-
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ened rule 11 threshold. Plaintiffs face
sanctions only if they committed, as I
said, a substantial violation.

So my point here again is that that
was certainly our intent to begin with.
Again, I have stated earlier, I do not
like the idea—my colleagues may re-
call, and I see my friend from New
Mexico is on the floor here—that ini-
tially you had proposals that would
have said, “Well, if you lose the case,
you pay.’” That is the British rule.

I stated on this floor that I would ve-
hemently oppose this legislation if we
had a ‘‘loser pays'' provision. A person
could have a good case and lose the
case. I would vehemently oppose any
legislation that would have such a
chilling effect. A plaintiff who thinks
they have a good case—who thinks
they have been harmed and injured be-
cause of a defendant's actions—and
loses the case, we should make that de-
fendant pay the cost to the plaintiff.

That is a very different situation
from a violation of rule 11, where the
action or the complaint is frivolous, or
instances in which the plaintiff is out
to harass defendants. In that case,
frankly, I think the attorney should
pay. I think that is the best weapon we
have here to discourage these frivolous
lawsuits. You had better think twice. If
you are just going to file these things,
make wild accusations not based on
fact, and in some cases just designed to
harass people, by God you ought to be
asked to pay. And that is what people
are angry about in this country be-
cause that is what has happened too
often. Unfortunately, it is not usually
the named defendants who pay. It is
the people that insure—the insurance
companies—the people who work in
these places who end up paying. It usu-
ally is not the big guys at the top. It is
other people who work in these facili-
ties, people who invest in them, or oth-
ers who end up paying the bill. When
that happens, there ought to be a cost
associated with it. Remember, it has to
be a substantial violation in those par-
ticular matters.

Mr. President, let me also make
abundantly clear that in making this
change, as I said earlier, we imposed a
higher burden of proof in violation of
the complaint by a requirement of sub-
stantial. The entire intent of the legis-
lation is to deter frivolous litigation
from the beginning.

As I said a moment ago, why should
there not be some significant sanction
for initiating an action that violates
the standards of the Federal Rules of
Civil Procedure? Why have rule 11?
Maybe we should have struck rule 11
entirely. If you are going to have rule
11 that says if you harass people or
bring frivolous lawsuits, rule 11 has ex-
isted for decades. The problem is, it has
only been a piece of paper. It has hard-
ly ever been invoked at all. It has
never been a threat to anybody. Maybe
we should have gotten rid of it alto-
gether. Maybe we should have done
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that to satisfy some people. If you are
going to have it, make sure it means
something. If you harass or bring a suit
without any basis in fact, think twice
about it. If there is no economic pen-
alty to it, I do not know how to clean
up the mess these frivolous suits have
created. That is why it is included.

Those are more protections, by the
way. As I said earlier, we should not
forget that the conference report also
gives the judge in these cases broad
discretion to waive the sanction
against the violating party if the judge
finds that the violation was de minimis
or it would be an unjust burden for the
violator to pay the sanctions. Some
might argue that we should not have
included that. But, nevertheless, it is
in there to have the judge find it is an
unjust burden. We are not going to ask
you to pay. You have to violate rule 11.
There has to be finding that you have
violated this rule of bringing frivolous
lawsuits—not that you lost or won the
case, but that you violated rule 11.

As I said, those are more protections
for plaintiffs than currently exist in
rule 11, which give no discretionary
power to a judge to waive the sanctions
when he or she finds a violation of rule
11. Under present law, if a judge found
a violation of rule 11, then he or she
has to impose the sanctions. We pro-
vide some protection here for these
plaintiffs’ attorneys if in fact the judge
does find that they have violated—a
substantial violation.

Mr. President, I am sure there will be
ample opportunity to debate some of
these highly technical matters. I hope
we would get to a vote on this. I do not
enjoy belaboring this issue. We spent
days on this bill.

Let me say again that there are a
number of my colleagues who fun-
damentally disagree with this bill. I re-
spect that. I disagree with them, but I
understand their objections. But I have
to repeat: I do not understand having
been through this process now.

1 was asked months ago—my col-
leagues ought to know this—to address
some concerns that the administration
had with the bill, particularly with
safe harbor. There were a couple of
other areas the administration had
problems with—aiding and abetting
and the statute of limitations. I offered
the amendment on the statute of limi-
tations to give a longer period of time.
I lost that in committee, and I lost it
here on the floor.

In the aiding abetting provisions, we
provided half a loaf here by allowing
the SEC to deal with the class actions.
We did not go as far as some would
like, even I would like. But it was a
major point of contention for the ad-
ministration. In conversation after
conversation after conversation, it was
safe harbor—fix safe harbor, Senator.
Get that safe harbor straightened out.

I cannot tell you the hours spent on
the safe harbor issue because I wanted
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the President to sign this bill. I kept
on telling them that if we did fix safe
harbor, I felt confident that the bill
would be signed. We worked for days on
this, and ended up with language that
was supported by the Securities and
Exchange Commission. It met their
concerns. In fact, the President in his
veto message applauded us for having
done it. He supports the safe harbor
provision. And then I find out after the
conference report is voted on that all
of a sudden there are a couple of is-
sues—not issues that are not of concern
to my colleagues on the floor who ob-
ject to the bill. I understand that. But
I must say to my colleagues, the issue
of pleadings and rule 11 was never a
major issue, not to the administration.
I was never asked by the administra-
tion to address the pleadings or the
rule 11 issue. The only thing I was
asked to address was safe harbor, aid-
ing, abetting, and the statute of limita-
tions. And on those two, there was an
appreciation that we had done the best
we could. But you do not veto a bill for
what is not in the legislation.

I do not disagree that my colleagues
here have difficulty with the pleadings
in rule 11, but we are talking about a
veto here today and the veto message.
The veto message was on pleadings and
rule 11 and some language in the state-
ment of managers. That is a very small
percentage of this bill. It is 11 words
out of 11,800 words in this bill—11
words. After 4 years, 12 congressional
hearings, 100 witnesses, 5,000 pages of
testimony, we are down here about to
lose that kind of an effort over 11
words.

Mr. President, we did not write the
Ten Commandants here. This is not
etched in marble. I said this to my col-
leagues elsewhere. I have been mys-
tified. Nobody would stand up with a
bill and say that we have offered you
the perfect piece of legislation. I can-
not say that. I think we have done a
good job here in both Chambers of the
Congress, the House and the Senate,
with Democrats and Republicans, and
with 4 years of effort. We have put to-
gether a good bill, and in my view we
have done it the way a bill ought to be
adopted. Do we know it is perfect? No,
we do not. If something comes up a
year or two from now where there is a
problem, you fix it.

We have had this problem of frivolous
law suits for years, and we are trying
to fix it. We may lose the opportunity
to do that because of some people's
concerns about things that I think,
frankly, should not be matters of con-
cern, but if they turn out to be, we can
correct them. But you do not squander
the opportunity to change a situation
so fundamentally awry it screams out
for solution.

Today, with great regret, with great
regret, I urge my colleagues to override
this veto and to adopt this legislation
by that action, and let us get on with
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the business of other matters that are
before this body.

With that, Mr. President, I yield the
floor.

Mr. SARBANES addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Maryland.

Mr. SARBANES Mr. President, I ob-
serve for my colleague from Connecti-
cut that the two words *‘I do'—it is
only two words—but they have tremen-
dous, far-reaching significance. So the
fact that there are only 11 words, you
know, if they are critical 11 words they
can make a tremendous difference, and
in the lives of people there are the two
words I do.” They can make an enor-
mous difference in our lives.

Mr. DODD. If my colleague will yield,
I will not disagree on that, having said
“I do” on occasion. Some of our col-
leagues have said ‘I do” on many occa-
sions. But I appreciate the significance
of what he is saying. I am merely try-
ing to put it into balance.

Mr. SARBANES. If there are only 11
words, why do you not take this bill
and rewrite it and meet the objections?

It is interesting. I find it very inter-
esting that this is being treated as
though Congress were about to end.
The fact of the matter is that there is
an opportunity to address these prob-
lems, eliminate them. Actually, I am
not going to go at great length here be-
cause I understand the distinguished
Senator from Minnesota wishes to
speak.

I can address this problem later, but
I am going to quote from some of these
leading law professors in the country
about the problems they see in this leg-
islation. Now, I just want to make a
couple of points here though because
we were trying to have an exchange
and I wish to register them at this
point in the RECORD.

It is interesting; there is a lot in this
legislation that those of us who have
opposed its support. We do not disagree
with trying to fashion legislation to
deal with the problem of frivolous law-
suits, and there is much in this legisla-
tion that we would support. There are
other things that are not in it that we
think ought to be in it, which we have
debated, and there are things in it
which we think ought not to be in it,
which is the focus obviously of the cur-
rent attention.

Mr. DOMENICI. Could I ask the Sen-
ator one question?

Mr. SARBANES. I yield to the Sen-
ator for a question.

Mr. DOMENICI. I listened to the Sen-
ator's remarks to my friend, Senator
DopDp, when we talked about 11 words.

Why does the Senator not draft a bill
with those 11 words. It ought to be easy
to pass an 11-word bill.

Mr. SARBANES. I am not sure it will
be because—first of all, I do not know
that it is only 11 words that are at
issue, and I do not think that is cor-
rect. But, in any event, those provi-
sions were not included in this legisla-
tion and were resisted very strongly by
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those, whoever brought the measure to
the floor, and yet they have a signifi-
cant impact on what the effect of this
legislation will be.

Mr. DOMENICI. I mean, would it not
be a pretty good debate on 11 words?
The Senator could get that to our com-
mittee, and we could debate the 11
words instead of killing the bill.

Mr. SARBANES. Well, the President
sent the veto here, and the issue is
whether to sustain the veto. I think we
should sustain the veto.

Mr. DOMENICI. I thank the Senator.

Mr. SARBANES. Yes, indeed.

Now, let me address a couple of other
things. The Senator from Connecticut
spoke about the thunder and lightning
at the conference on this legislation.
And I say to the Senator, I was a mem-
ber of the conference committee. I only
remember it meeting once. Am I erro-
neous in that remembrance?

Mr. DODD. Far be it for the Senator
from Connecticut to challenge the Sen-
ator’s remembrances. I do not know if
the Senator is erroneous or not in his
remembrance. I do not know how many
actual meetings occurred. There were a
lot of conferences.

Mr. SARBANES. Of the conference
committee.

Mr. DODD. I would suggest this is
not a unique event. It is common to
have back and forth, and so forth, at
meetings. Rather than having Members
sit, staff does this. I know the Senator
from Maryland, having chaired com-
mittees and conferences, knows it is
not uncommon in these meetings to
have staffs work back and forth to try
to resolve matters without Members
sitting there. It is not unique. Is that a
unique occurrence?

Mr. SARBANES. I say to my col-
league from Connecticut, the procedure
here that was unusual and somewhat
unique, although it is becoming more
frequent—I regret to say in the work-
ings of this Congress, it is becoming
more frequent—was that all the true
believers gathered together to try to
work out the House and Senate dif-
ferences but did not include in those
discussions the people who were on the
other side.

Now, that is not a good way to legis-
late, in my opinion, because sometimes
by having the people on the other side,
you have a dialog and a discussion, and
you are able to work out measures and
improve them.

Now, what happened here, that never
took place. What finally took place
that encompassed everybody including
those who were critical of this legisla-
tion was the final meeting where they
simply railroaded through what the
conference agreement was, and it is the
conference agreement that has pro-
voked the President’s veto in this in-
stance, The President, in fact, has indi-
cated that if he had been given a bill as
it had passed the Senate, he would
have signed it, as I understand it. So it
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is conference action that did it, and the
conference action was taken by all, any
meaningful action on the substance
was taken simply by those on one side
of issue.

Mr. DODD. If my colleague will yield
further—

Mr. SARBANES. Certainly.

Mr. DODD. The bill that is before us,
except for a couple of provisions, some
of which we would argue improve the
bill, is wvirtually what the Senate
adopted. This is not a bill that even re-
motely looks like the House-passed
bill. In fact, it is the Senate-passed
bill. I know my colleague from Mary-
land was opposed to even the Senate-
passed bill. But in terms of from the
administration’s standpoint, again I
point out that in June on the pleading
standards and the statement of policy
from the administration, they endorsed
what came out of the Senate bill. And
regarding the rule 11—

Mr. SARBANES. If the Senator will
yield on that very point, it was
changed then in the conference. The
fact that the administration—

Mr. DODD. The only thing that was
changed, the only thing that was
changed was at the recommendation of
the Judicial Conference, and it was re-
garding the words ‘‘effectively allege”
or ‘‘state with particularity.” Those
words were recommended by the Judi-
cial Conference.

Mr. SARBANES. No, two other
things were done. In the conference,
they removed the Specter amendment
that had been adopted in the Senate
that carried with it further elabo-
rations, carried with it further elabo-
rations by the second circuit with re-
spect to the pleading standard, and sec-
ond—and this is something the Presi-
dent focused on in his veto message—
the statement of managers about the
pleading standard in effect sought to
put a legislative interpretation spin on
it which raised the standard even high-
er, and some of the law school deans
who have written in about this matter
have focused on that very fact.

In other words, what you did is you
changed the standard as it passed the
Senate to make it more difficult and
then the statement of managers put a
further spin on it.

Mr. DODD. If my colleague will yield,
let me go back. I tried to do this ear-
lier. The Specter amendment said he
was codifying the guidance in the sec-
ond circuit, and that is not the case.
That is where the problem occurred
here.

Mr. SARBANES. I listened to the
Senator’s comments on that subject,
and the distinguished Senator from
Pennsylvania will have to speak for
himself, but even assuming the accu-
racy of what the Senator stated—and I
am not in a position to do that. The
Senator from Pennsylvania, I am sure,
will be able to do so. Assuming the ac-
curacy, then the way to have corrected
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it would have embraced all the guid-
ance, not to eliminate that guidance,
which was designed to provide some ad-
ditional protection for the investors as
the second circuit elaborated their
standard.

Mr. DODD. If my colleague will yield
further—I appreciate him yielding—
you can make that case.

Mr. SARBANES. Yes, you can.

Mr. DODD. I understand that. But
the suggestion that somehow the
courts are going to disregard the guid-
ance because it is no longer in the bill
itself, it has not been codified, I think
overstates the case, when you come
down to vetoing this whole bill on that
particular question. My point simply
has been that I do not think the Spec-
ter amendment was—I think it was an
effort to get recklessness in, which
would have changed the standard from
the second circuit. Nonetheless, put-
ting that aside, the guidance is still
going to be there. The guidance would
still be there. And you do not veto the
whole bill over the issue of guidance.

Mr. SARBANES. If the Senator will
yield, you not only took the guidance
out of the statute from the second cir-
cuit but you sought to give the courts
a different guidance contained in the
statement of managers in the con-
ference report. So you committed, as it
were, a double violation. You took out
the guidance of the second cireuit.
Then you say, well, if it is not there,
the courts will look to the guidance in
any event. Ah, but what you did is you
then interjected in as guidance with re-
spect to this provision a statement of
managers.

Mr. DODD. First of all, Mr. Presi-
dent, I say to my colleague, it was the
guidance of the second circuit, No. 1.
And by taking it out, the statement of
managers is—again, one I have never
heard. Maybe my colleague can cite ex-
amples where there is some confusion
over what was intended there, but you
do not veto a whole bill over the state-
ment of managers.

Mr. SARBANES. Well, this bill with
respect to the statement of managers
is obviously an effort to in part rewrite
the bill at that level of consideration.

Now, Mr, President, let me make one
other point while my colleague is still
here. My colleague made a lot about
the number of hearings that were held,
but I have to submit to you that those
hearings were in a sense ignored.

My distinguished friend from Con-
necticut earlier stated that with re-
spect to one provision—I think it was
on safe harbor. He quoted Arthur
Levitt, the Chairman of the Securities
and Exchange Commission. But let me
just show you how these hearings are
ignored. And so the fact that you have
a lot of hearings may make no dif-
ference at all.

On May 12, 1994, the Securities Sub-
committee held a hearing, which the
distinguished Senator from Connecti-
cut chaired.
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The Senator himself stated at that
hearing:

Aiding and abetting liability has been
critically important in deterring individuals
from assisting possible fraudulent acts by
others.

That is my colleague from Connecti-
cut speaking at this hearing. Testify-
ing at that hearing, Chairman Levitt,
whom he cited earlier for another pro-
vision in terms of supporting it,
stressed the importance of restoring
aiding and abetting liability for pri-
vate investors.

Persons who knowingly or recklessly assist
in the perpetration of a fraud may be insu-
lated from liability to private parties if they
act behind the scenes and do not themselves
make statements directly or indirectly that
are relied upon by investors. Because this is
conduct that should be deterred, Congress
should enact legislation to restore aiding
and abetting liability in private actions.

And the North American Securities
Administrators Association, the Asso-
ciation of the Bar of the City of New
York, also endorse restoration of aid-
ing and abetting liability in private ac-
tions.

So what good does the hearing do us?
We have the hearing. This is what the
testimony is. The distinguished Sen-
ator himself, in a sense, led off that
hearing by underscoring the impor-
tance of aiding and abetting liability.
And it ends up not being in the legisla-
tion.

So you can have all the hearings you
want. It does not necessarily dem-
onstrate that an appropriate and rea-
sonable piece of legislation has been
crafted.

Mr. DODD. If my colleague would
yield on that, as I said earlier, he may
have missed my statement. He may
want to bring up the statute of limita-
tions issues as well. It is not in the bill.
I offered the amendment on that par-
ticular instance to include the legisla-
tion, as my colleague well knows.

Mr. SARBANES. That is accurate.
And I commend the Senator for doing
that.

Mr. DODD. As the saying goes, you
make the perfect the enemy of the
good. We are a body of 100 Members
here. There is not the political will to
do what the Senator from Maryland
and I would like to do on aiding and
abetting. But let us consider what hap-
pens if the President prevails today
and the veto is sustained.

What happens to the statute of limi-
tations and aiding and abetting? Obvi-
ously the statute of limitation does not
change. The Supreme Court has ruled
on it, so there is no difference. It is not
affected by this. But on aiding and
abetting we have made a substantial
gain in aiding and abetting by restor-
ing to the Securities and Exchange
Commission the right to bring class ac-
tions. Without this legislation you
even lose that aiding and abetting.

So I regret deeply we do not have aid-
ing and abetting here. The majority of
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our colleagues have rejected that. But
the suggestion that I ought to lose ev-
erything else I have achieved because I
was not able to get a statute like the
statute of limitations or aiding and
abetting is not a reason to be against
the bill.

I hope we can convince a number of
people in the next couple months, in a
separate bill, to expand the aiding and
abetting and the statute of limitations.
But I cannot see why I should be op-
posed to the whole bill here, when on
portion of liability, on safe harbor, on
lead plaintiffs and on aiding and abet-
ting, where we do get half a loaf at
least, that the SEC wanted, and I am
confident my colleague from Maryland
wanted, and I wanted, that we would
not have been able to get that without
this piece of legislation. I thank my
colleague for yielding.

Mr. SARBANES addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Maryland has the floor.

Mr. SARBANES. Mr. President, let
me just close out by including in the
RECORD a letter from the ABA, from
the President of the American Bar As-
sociation, to President Clinton oppos-
ing key provisions of the legislation,
H.R. 1058, and urging the President to
veto the legislation.

Let me just quote it very briefly:

The ABA continues to believe that this
proposed legislation can and should be cor-
rected by the Congress to correct the signifi-
cant difficulties that it would cause in its
current state. We agree that underlying
problems in the area of securities litigation
must be addressed, but that must happen
without unduly barring access to the courts
to parties who are defrauded.

And then they enumerate the most
objectionable parts of H.R. 1058, includ-
ing the rule 11 changes about which my
colleague from Connecticut has dis-
cussed, and particularly underscoring
the fact that the provision now lacks
balance in that it treats plaintiffs more
harshly than defendants.

They also discuss the pleadings rules
about which he has spoken, and in ef-
fect point out the difficulty it would
present to people in having their cases
heard, in other words, the danger that
meritorious cases will be dismissed at
the pleadings stage. It goes on to make
other criticisms as well.

Mr. President, later I intend to ad-
dress these comments that we have re-
ceived from some of our Nation’s lead-
ing legal scholars——

The PRESIDING OFFICER. Is the
Senator from Maryland going to make
a unanimous-consent request?

Mr. SARBANES. Mr. President, I ask
unanimous consent that the letter be
printed in the RECORD at the end of my
remarks that have been made with re-
spect to the provisions that are before
us, letters to the President urging the
veto of the bill, which the President
made,

The PRESIDING OFFICER. Without
objection, it is so ordered.
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(See exhibit 1.)
EXHIBIT 1

AMERICAN BAR ASS8OCIATION,
Albuguerque, NM, December 17, 1995.
President WILLIAM JEFFERSON CLINTON,
The White House,
Washington, DC.

DEAR MR. PRESIDENT: 1 write on behalf of
the American Bar Association. The ABA op-
poses key provisions of legislation presently
before you entitled Reform of Private Secu-
rities Litigation, H.R. 1058. I strongly urge
you to veto the legislation.

The ABA continues to believe that this
proposed legislation can and should be cor-
rected by the Congress to correct the signifi-
cant difficulties that it would cause in its
current state. We agree that underlying
problems in the area of securities litigation
must be addressed, but that must happen
without unduly barring access to the courts
to parties who are defrauded. The most ob-
jectionable parts of H.R. 1058.include the fol-
lowing:

1. “Loser Pays" or Rule 11 Changes.—The
ABA opposes any requirement that would
impose responsibility on a non-prevailing
party for the legal fees of the prevailing
party in securities actions. H.R. 1058 con-
tains such a ‘‘loser pays'" provision and
would materially change Federal Rule 11, it
is called a mandatory sanctions rule. That
provision’s call for mandatory sanctions in
the form of attorneys fees and its lack of bal-
ance, treating plaintiffs more harshly than
defendants, are unacceptable.

2. Other Mandated Changes in Federal
Rules for Securities Cases.—H.R. 1058 signifi-
cantly amends Rule %b) on pleadings and
Rule 23 on class actions. These because for
the first time under the Federal Rules, they
would establish special requirements for a
particular class of cases.

Moreover, the proposals contradict the
present Rule 9(b) of the Federal Rules of
Civil Procedure. In light of the evidence that
courts today already enforce heightened
pleading requirements. Federal laws should
not endorse the dismissal of meritorious
cases at the pleading stage. The pleading
standards in H.R. 1058 require a plaintiff to
plead the ‘‘state of mind" of each defendant,
something utterly impossible to do prior to
discovery.

The ABA further opposes the proposed lim-
itations on the ability of plaintiffs to amend
their pleadings and to pursue discovery.
Such limitations while undoubtedly prevent-
ing frivolous claims from going forward,
would also bar claims with substantial
merit. Only through significant discovery
and repleading do these important claims
get adjudicated; H.R. 1058 would subvert that
process.

The ABA supports the process called for in
the Rules Enabling Act. No amendments to
the federal rules should ever occur except
after the deliberative process of the Rules
Enabling Act has been followed. H.R. 1058
wreaks havoc with that principle and vio-
lates the important principle that the Fed-
eral Rules of Civil Procedure apply uni-
formly to all causes of action.

3. Immunization of Intentional and Reck-
less Conduct.—The ABA House of Delegates
adopted policy at its last meeting in Feb-
ruary that opposed any legislation that
eliminates the concept of recklessness from
that which is required to be pled or proved in
private actions under Rule 10 b-5. H.R. 1058
will compromise the principle that those
who engage in reckless conduct, to say noth-
ing of intentional conduct, should be held re-
sponsible under the federal securities acts.
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The ABA opposes this legislation's grant of a
safe harbor to both intentional and reck-
lessly issued misleading and false state-
ments.

4. Choice of Class Plaintiff and Joint and
Several Liability.—H.R. 1058 specifies that a
wealth qualification directs both the choice
of class plaintiff provision and the operation
of the joint and several liability section. In
one case, you have to be rich enough to be
named the class representative and, in the
other case, you have to be poor encugh to re-
ceive the benefits of joint and several liabil-
ity for reckless conduct. The ABA believes
this provision of H.R. 1058 would bar access
to the courts to shareholders with small
holdings.

On behalf of the American Bar Association,
I urge you to veto H.R. 1058. A veto would
motivate Congress to make changes needed
8o that the many laudable provisions of the
legislation may quickly become law.

Respectfully,
ROBERTA COOPER RAMO.

Mr. SARBANES. Mr. President, I
yield the floor.

Mr. CHAFEE addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Rhode Island.

Mr. CHAFEE. Mr. President, I know
the Senator from Minnesota is next.
And my question to the Chair is,
whether—I ask unanimous consent
that I might follow the Senator from
Minnesota when he has completed, and
speak as in morning business for 10
minutes.

Mr. REID addressed the Chair.

The PRESIDING OFFICER. Is there
objection?

Mr. REID. Mr. President, I reserve
the right to object. If I can enter a col-
loquy through the Chair to my friend
from Rhode Island, there are a number
of us that have been wandering around
here for several hours this afternoon. I
am wondering if we might find out how
long people want to speak before we go
into this situation where we give the
floor—

Mr. CHAFEE. I did not know the Sen-
ator was——

Mr. REID. Senator PELL is here.

Mr. PELL. I would like 2 minutes.

Mr. CHAFEE. How long might people
be?

Mr. REID. It would be 2 minutes for
the senior Senator from Rhode Island.
And the junior Senator from Ne-
vada—

Mr. CHAFEE. I will follow the Sen-
ator from Nevada.

Mr. REID. How long is the Senator
going to be?

Mr. CHAFEE. Senator BREAUX and I
were going to have a little colloguy for
10, 15 minutes, so we would just as soon
follow the Senator from Nevada.

Mr. REID. Then if we could—so peo-
ple know that are watching—if the
Senator from Minnesota would speak,
the senior Senator from Rhode Island,
and then the Senator from Nevada.

Mr. President, I ask that the unani-
mous-consent request be amended, that
following that there be the time allot-
ted to the Senator from Rhode Island
and the Senator from Louisiana.
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The PRESIDING OFFICER. Is that
request in the form of a unanimous-
consent?

Mr. REID. It is.

Mr. SARBANES. Reserving the right
to object, how long does the Senator
from Minnesota jntend to speak?

Mr. GRAMS. About 10 minutes. I
would defer to the Senator from Rhode
Island making a statement dealing
with this pending business ahead of my
statement.

Mr. PELL. I thank my colleague.

Mr. CHAFEE. Which Senator from
Rhode Island?

Mr. GRAMS. The senior Senator.

Mr. REID. 1 ask unanimous consent
the request be amended as reflected by
the Senator from Minnesota.

The PRESIDING OFFICER. Is there
objection?

Mr. CHAFEE. Could I ask a question?

The Senator from Nevada, how long
does he think he might be?

Mr. REID. About 20 minutes.

Mr. CHAFEE. I thank the Senator.

The PRESIDING OFFICER. Without
objection, it is so ordered. Under the
unanimous-consent agreement, the
senior Senator from Rhode Island is
recognized.

Mr. PELL. I thank the Chair.

Mr. President, today the Senate is
considering overriding President Clin-
ton's veto of the securities litigation
reform bill. After careful reflection, I
have decided to continue my long his-
tory of support for this legislation.

In doing so, I wish to point out that
I do not do so lightly. I admire and
honor our President immensely and
have always respected the prerogative
of our President in his use of the veto
power and especially so when this
power is responsibly and sparingly
used, as has been the case with Presi-
dent Clinton. I do believe the President
has acted upon personal principle with
regard to this bill and that his decision
was arrived at in a thoughtful and de-
liberate manner. Nevertheless, I re-
spectfully disagree and believe that
this particular bill should become law.

I have been a longtime supporter of
legal reform, especially measures
which seek to reduce the excess and
frivolous litigation so prevalent in our
society. On this measure, I was one of
the first Democrats to join as a cospon-
sor some 4 years ago and have been ac-
tive in promoting it ever since. As with
any piece of legislation, the final prod-
uct is one of compromise and, indeed,
does not contain every provision that I
would like. Nevertheless, it is a good,
carefully considered, bipartisan effort
at addressing the very real and growing
problems associated with excessive and
frivolous lawsuits besieging publicly
held companies. As such, this bill de-
serves to be implemented into law.

I do regret being in the opposition in
this matter but as a longtime advocate
for this legislation, I believe that this
bill is both responsible and necessary
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to address the need for litigation re-
form with regard to our securities in-
dustry.

I yield the floor.

The PRESIDING OFFICER. Under
the previous order, the Chair now rec-
ognizes the Senator from Minnesota.

MS. Mr. President, I want to
thank the Chair very much, and I ask
unanimous consent that I be allowed to
speak as in morning business for up to
10 minutes.

The PRESIDING OFFICER (Mr.
ABRAHAM). Without objection, it is so
ordered.

A WONDERFUL LIFE . .. OR JUST
ANOTHER NIGHTMARE?

Mr. GRAMS. Mr. President, I know
this is a very important debate that is
going on dealing with securities litiga-
tion, but there is also an important de-
bate going on today and has been going
on for months, and that is dealing with
the budget.

The string of budgets that have been
coming out of the White House lately
reminds me of those movies called
“Nightmare on Elm Street.”” They have
a few good scares, mixed with a lot of
unintentional comedy. The emphasis
clearly is on quantity, not guality, and
they offer few, if any, redeeming val-
ues. There have been so many of them
that after a while, you just start losing
count.

Just to recap: We are talking budg-
ets, We have had Clinton I. That failed
in the Senate 99 to 0;

Clinton II that did not get a single
vote in the Senate as well, Republican
or Democrat;

Clinton III, that one was pulled be-
fore we could even vote on it;

And just last Friday, Clinton IV. The
Senate did not waste our time on it
after the House late Wednesday dealt a
resounding blow by defeating it on a bi-
partisan vote of 412 to 0.

Four budgets submitted by President
Clinton, four major disappointments,
and not one vote from a single Member
of this Congress to support any of
them.

What is it about the President's vi-
sion of a balanced budget that is so dif-
ferent from everyone else’s? By refus-
ing to use honest budget numbers cer-
tified by the Congressional Budget Of-
fice, the President's budgets have
failed the first true test of a balanced
budget: They never come close to being
balanced.

Yet, there are encouraging signs that
the White House is shifting its ever-
shifting budget policy and now wants
to cooperate with Congress to produce
the kind of budget plan that the Amer-
ican people are demanding: A balanced
budget attainable by the year 2002 that
reaches balance by cutting the growth
of Federal spending and does not raise
taxes, that, in fact, cuts taxes.

Following his meeting Tuesday after-
noon with Senator DOLE and Speaker
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GINGRICH, I welcome the news that
President Clinton has finally agreed to
work with us, using the economic pro-
jections of the CBO, to craft a plan
that will bring the Federal budget into
balance within 7 years.

It was his refusal to commit to such
a basic promise 6 days ago that, once
again, led to a Government shutdown,
this time idling a quarter of a million
Federal employees. They, and the
American people who are forced to pay
the salaries of workers who are not al-
lowed to work when the Government
shuts down, ought to be furious that
the President would let this happen, es-
pecially so close to the holidays.

I hope that by opening the door to
now legitimate budget negotiations,
the President will sign an agreement
reopening the Government and sending
these people back to work imme-
diately. As for the balanced budget
plan itself, President Clinton was
quoted this week as saying, *‘I hope we
can resolve this situation and give the
American people their Government
back by Christmas. We also should give
them a balanced budget that reflects
our values of opportunity, respecting
our duty to our parents and our chil-
dren, building strong communities and
a strong America."”

I could not agree more with the
President, but it seems he is doing his
Christmas shopping just a little late
this year. By so far denying the Amer-
ican people the benefits of a balanced
budget, he is making the goals that we
share, those expanded opportunities,
strong communities and a strong
America, a lot more difficult to reach.
Both the businesses lining Main Street
and the Americans who spend their dol-
lars in them are nervous, wondering if
Washington is, once again, going to let
them down.

Monday's drop of more than 100
points in the stock market—and that is
the worst drop in the market in 4
yvears—and yesterday’s 50-point dive is
a clear sign that a skittish business
community is having real doubts that
Washington is serious about ever bal-
ancing the Federal budget.

That lack of a balanced budget is
causing real economic hardship for
American families, and individuals as
well, because for the residents of my
home State of Minnesota, the benefits
that they would reap from our bal-
anced budget legislation would be deep
and it would be lasting.

The statistics tell it all. In fact, if
President Clinton had signed the Bal-
anced Budget Act that we originally
sent him last month, the average Min-
nesotan would be saving right now
$2,600 a year from lower mortgage pay-
ments; over $1,000 over the life of a 4-
year loan of a car worth $15,000; nearly
$1,900 on the life of a 10-year student
loan of about $11,000; and over $300
every year from lower State taxes due
to lower State and local interest pay-
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ments; and also, Mr. President, nearly
$600 a year from lower interest pay-
ments on a student loan.

If President Clinton had signed the
Balanced Budget Act, Minnesota fami-
lies would have received a tax credit as
well, a tax credit that would have
helped over 529,000 Minnesota tax-
payers with over 1 million dependents.
That is more than $477 million of their
own money every year these working
families would have been allowed to
keep.

The tax credit would have completely
eliminated the Federal income tax bill
for over 45,000 Minnesotans, and that is
another $38 million every year that
would stay with these working fami-
lies.

The tax credit would have paid for
nearly 4 years of tuition at the Univer-
sity of Minnesota Twin Cities campus
if the parents were able to bank the
$500 per child tax credit for 18 years. Or
the tax credit could have saved average
Minnesota families enough to buy 3
months of groceries or make 1%2 mort-
gage payments, or pay electric bills for
11 months.

Mr. President, the people are calling
on this Congress, this President, to bal-
ance the budget because they have
heard those same old statistics and it
sounds pretty good to them. Of course,
the other component of our budget
plan is our $245 billion package of tax
relief, and there are real concerns out-
side Washington that it, the center-
piece of our budget, may be negotiated
away.

I would like to show on the chart
where we stand on tax relief compared
to spending and how much has already
been negotiated away over these last
couple of months.

We started out spending $11.2 trillion.
That has grown to the latest Clinton
budget of over $12.4 trillion. So spend-
ing has continued to increase under
these budget plans.

But at the same time, they continue
to whittle away at the tax relief for
Americans. It started out at $354 bil-
lion of tax relief over 7 years in the
House plan to $245 billion under the
Senate plan and now the Clinton budg-
et wants to cut this back to $78 billion,
or even less.

So we can see over months of nego-
tiations which way they are headed. It
is the same old scenario: More spend-
ing, but take it away from taxpayers,
and less tax relief.

I urge the budget negotiators to
stand firm in their commitment to the
taxpayers of this Nation to let them
keep more of the dollars that we are
routinely snatching out of their pock-
ets. We need to stop Washington’s
nasty habit of taking money out of the
checkbooks of taxpayers and putting
them into the checkbooks of politi-
cians.

I remind my colleagues that $245 bil-
lion is a lot of money to the taxpayers
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who finance this Government, who pick
up the tab for wasteful and often ex-
travagant schemes that Congress is too
often eager to throw dollars at. Mr.
President, $245 billion means a tax
credit of $500 per child for 55 million
American families.

It means cutting the capital gains
tax so that farmers and other family
businesses are not so badly penalized
when it comes time to pass along their
assets to another generation. It means
eliminating the marriage penalty and
ending the discrimination against
those who take on the awesome respon-
sibility of coming together as a family.

It means creating an adoption credit
that will, hopefully, bring more chil-
dren into loving and nurturing homes.

It means promoting savings by ex-
panding individual retirement ac-
counts.

While $245 billion is a huge sum of
money, it is just a small, 1.5 percent,
speck of the more than $12 trillion that
Congress will spend over the next 7
years. Congress is not happy with 98.5
percent. They want 100 percent. They
do not want the taxpayers to have even
that small amount.

Mr. President, if the Government is
so addicted to spending that it will not
survive without that 1.5 percent, well,
that is a pretty strong commentary on
the sorry state of things in Washing-
ton.

Despite the protests of the President
and some of my colleagues who will not
give up a penny of the people’s dollars
without a fight, the Government will
survive under our balanced budget
plan. It will survive and the taxpayers
will thrive. To be successful, this Con-
gress, however, cannot give in.

Mr. President, there is a movie that
has become very popular during the
holiday season. I believe it is so be-
loved because it shares a simple, mov-
ing message about the power that each
of us has to profoundly influence our
world.

“It's a Wonderful Life' is the name
of this film. It was played on television
just last weekend, in fact, and I am
certain that most all of my colleagues
have watched it and take its message
to heart.

It is about a good man, George Bai-
ley, who reaches a difficult point in his
life and begins to question his very ex-
istence.

With the help of his guardian angel,
Clarence, George Bailey is given the
opportunity to see the difference he
would have been able to make in the
lives of family, friends, and his neigh-
bors in Bedford Falls, and it was a rev-
elation, because he did not realize how
much he had changed their lives for-
ever.

Mr. President, we have an oppor-
tunity in 1995 to forever change the
lives of each and every American by
passing a balanced budget.

And we will not need a guardian
angel to show us what we have accom-
plished, because 10 years from now, we
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will be able to see for ourselves, every-
where we look, the result of our dedica-
tion to this dream: more jobs, higher
salaries, cheaper loans that make
homes, schooling, and transportation
more affordable. A better, stronger
America for the future.

The next 2 weeks will tell the story.

Is 1995 going to mark the beginning
of “A Wonderful Life'' for America's
children and grandchildren? Or just an-
other “Nightmare on Elm Street’ se-
quel?

Congress and the President have the
power to decide, and I urge them to put
that power to work on behalf of all
Americans and enact a balanced budg-
et.

I yield the floor.

ORDER OF PROCEDURE

The PRESIDING OFFICER. Under
the previous order, the Senator from
Nevada is recognized.

Mr. REID. Mr. President, I have spo-
ken to my friend, the Senator from
Rhode Island, and my friend from Lou-
isiana. We would like to reverse the
order. They will go now, and I will fol-
low them.

I ask unanimous consent that that be
the case.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Rhode Island is
recognized.

ICC TERMINATION ACT OF 19956—
CONFERENCE REPORT

Mr. CHAFEE. Mr. President, I submit
a report of the committee of con-
ference on H.R. 2539 and ask for its im-
mediate consideration.

The PRESIDING OFFICER. The re-
port will be stated.

The bill clerk read as follows:

The committee on conference on the dis-
agreeing votes of the two Houses on the
amendment of the Senate to the bill (H.R.
2539) to abolish the Interstate Commerce
Commission, to amend subtitle IV of title 49,
United States Code, to reform economic reg-
ulation of transportation, and for other pur-
poses, having met, after full and free con-
ference, have agreed to recommend and do
recommend to their respective Houses this
report, signed by a majority of the conferees.

The PRESIDING OFFICER. Without
objection, the Senate will proceed to
the consideration of the conference re-
port.

(The conference report is printed in
the House proceedings of the RECORD of
December 18, 1995.)

Mr. HOLLINGS. Mr. President, I urge
my colleagues to pass, S. 1396, the
Interstate Commerce Commission Sun-
set Act of 1995. This bill, reported out
of the Commerce Committee by a
unanimous vote, eliminates the Inter-
state Commerce Commission [ICC], ter-
minates numerous existing ICC func-
tions, and establishes an Intermodal
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Surface Transportation Board to carry
out the remaining rail and motor car-
rier regulatory functions.

With this bipartisan bill, the Con-
gress will have completed the work
begun with the Motor Carrier Act of
1980, to free the surface transportation
industry from unnecessary and out-
moded regulation, while continuing to
protect shippers of all commodities and
household goods from possible abuse by
carriers. In addition, this bill sunsets
the Federal Maritime Commission by
January 1, 1997, and will move that
agency’'s necessary functions to the
new Board. Thus, the bill will elimi-
nate two Federal agencies, combining
their remaining functions into one
Intermodal Board that is smaller than
either of the former agencies.

The passage of this bill is of some ur-
gency. The ICC will run out of money
within a few weeks, and its elimination
without an orderly transition of its
key functions is likely to disrupt af-
fected industries. The rail industry and
household goods carriers, in particular,
want to ensure the continuity of the
current regulatory scheme.

For the most part S. 1396 accom-
plishes the goal of orderly transition. I
note that a very similar bill, H.R. 2539,
passed the House of Representatives by
a vote of 417 to 8 late last week. I ex-
pect that the differences between the
two bills can be resolved quickly. S.
1396 is a good bill. It is, as reflected in
the committee vote, a bipartisan effort
to develop a transportation oversight
program that is appropriate to the 21st
century. I urge, and hope my col-
leagues will support, its consideration
and passage.

Mr. EXON. Mr. President, I rise to
support this landmark conference re-
port to eliminate the Interstate Com-
merce Commission [ICC], and to reduce
regulation on the transportation sec-
tor, and to transfer the responsibilities
of the Commission to a new independ-
ent Intermodal Surface Transportation
Board [ITSB], and the U.S. Department
of Transportation.

I am pleased to lend my enthusiastic
support to this legislative package of
two bills to reform the Nation's trans-
portation laws and to embrace the
labor protection reforms endorsed by
the House in the Whitfield amendment.
If both are enacted, I expect this legis-
lation to win Presidential approval.

I support this conference report with
only two reservations. To reach agree-
ment, difficult, painful and significant
compromises had to be made. Two
areas which continue to concern me
are Carmack amendment review and
the transfer of the Federal Maritime
Commission responsibilities to the new
board. While the conference report em-
braces solutions to perceived problems
in these issue areas. which are different
from both S. 1140 which I introduced
earlier this year and the Senate-passed
bill; given the need to bargain, I be-
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lieve that fair, defensible compromises
have been made.

Regarding the Carmack amendment,
while I would have preferred the Sen-
ate provision to study the Carmack
cargo liability system prior to enacting
changes to current law, our House
counterparts were firmly fixed in their
position for dramatic and immediate
reform. The compromise reached is one
which very closely follows the
Carmack procedures in force when tar-
iffs were filed with the ICC.

My second reservation concerns the
decision of the conference to delay con-
sideration of transferring the respon-
sibilities of the Federal Maritime Com-
mission to the new board. The Senate
bill embraced my vision of an inter-
modal agency which provided one-stop
shopping for all surface transportation.
This action is, however, a vision de-
layed, not denied. When the Senate de-
bates reforms in the Ocean Shipping
Act next year, I will continue my push
to transfer the responsibilities of the
FMC to the new board. Notwithstand-
ing these reservations and necessary
compromises, I do endorse and urge my
colleagues to support this conference
report.

This legislation builds on a bill I in-
troduced earlier this year known as the
Transportation Streamlining Act. Fol-
lowing the introduction of that act,
Senator PRESSLER and I and our staff
worked long and hard to find broad
areas of agreement and compromise.
The work product of that negotiation
is S. 1396. This conference report rep-
resents the latest chapter in a thought-
ful and deliberate effort to reform and
deregulate America’s great transpor-
tation sector.

As one of the few Members of Con-
gress with regular contact with Ameri-
ca's oldest independent regulatory
agency, I again acknowledge the com-
mitment and hard work of the Commis-
sion and all of its employees. A grate-
ful Nation owes a debt of gratitude to
these dedicated public servants for over
a century of hard work. Their vigilance
has made the current transition to a
more market-oriented transportation
system possible.

One might ask, why there is a need
for a successor agency to the ICC? Sim-
ply put, if there were no forum to re-
solve disputes, oversee standard con-
tract terms, establish national stand-
ards and assure fair treatment for ship-
pers and communities; the great, effi-
cient and productive transportation
sector will spin into chaos. The failure
to enact this legislation will produce
just such chaos. Efficiency would be re-
placed with litigation. Certainty would
be replaced with buyer beware. The re-
sult would be great harm to the notion
of interstate commerce.

The new ISTB within the Depart-
ment of Transportation will continue
to be the fair referee between shippers,
carriers, and communities. It will pro-
vide interested parties with one-stop
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shopping and administer a signifi-
cantly streamlined body of law which
assures that the public interest is pro-
tected in transportation policy.

This transfer of responsibility and
streamlining of authority will reduce
costs both to taxpayers and the private
sector and assure that key transpor-
tation safety responsibilities do not
fall between the cracks.

Mr. President, our Nation takes for
granted the blessings of America's
great transportation system. Every
part of the Nation has accessible trans-
portation service. As the Congress con-
tinues its efforts to keep regulation to
the minimum necessary to protect the
public interest, let us not forget what a
valuable asset we have and how criti-
cally important it is that the Congress
carefully choose the correct course.

I urge my colleagues to vote today to
modernize America's transportation
policy and enact the pending con-
ference report.

Mr. President, I yield the floor.

Mr. PRESSLER. Mr. President, the
Senate will now consider the con-
ference report to H.R. 2539, the ICC
Termination Act. The Senate-passed
version of this legislation is S. 1396, the
Interstate Commerce Commission Sun-
set Act of 1995, which I introduced on
November 3, 1995. My bill was adopted
by unanimous consent in the Senate on
November 28th. Swift passage of this
conference report is necessary to pro-
vide for an orderly closure of our Na-
tion's oldest regulatory agency.

As my colleagues know, this legisla-
tion was crafted in response to the fis-
cal year 1996 budget resolution which
assumes the elimination of the Inter-
state Commerce Commission [ICC] and
the fiscal year 1996 DOT appropriations
bill, H.R. 2002, which provides no fund-
ing for the ICC after December 31, 1995.
This means that just over 1 week from
now, the ICC will close its doors for-
ever. This conference agreement en-
sures the agency’'s sunset will be ac-
complished in a reasoned fashion and
that certain core and vital functions
will continue.

The conference report authorizes the
sunset of the ICC effective January 1,
1996. It also eliminates scores of obso-
lete ICC regulatory functions. Finally,
it transfers residual functions partly to
a newly established independent Sur-
face Transportation Board within the
Department of Transportation and
partly to the Secretary of Transpor-
tation.

Mr. President, this is historic legisla-
tion. The ICC is America's oldest inde-
pendent regulatory agency. It was es-
tablished in 1887—108 years ago. The
ICC originally was created to protect
shippers from the monopoly power of
the railroad industry. Throughout sub-
sequent years, the ICC's regulatory re-
sponsibilities were broadened and
strengthened, and expanded to other
modes. Today, the ICC has jurisdiction
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over the rail industry, certain pipe-
lines, barge operators, bus lines,
freight forwarders, household goods
movers and some 60,000 ‘‘for-hire”
motor carriers.

During the past decade, a series of
regulatory reform bills significantly
deregulated the surface transportation
industries, reducing the ICC’s author-
ity. Even with this considerable de-
regulation, however, the ICC continues
to maintain a formidable regulatory
presence. It determines policy through
its rulemaking and adjudicative pro-
ceedings to ensure the effective admin-
istration of the Interstate Commerce
Act, related statutes, and regulations.
Clearly, the positive and necessary ad-
judicatory role of the ICC should not
simply cease at the end of the year.
This legislation will ensure such lim-
ited core functions continue.

Mr. President, this conference report
identifies which ICC functions can and
should continue to be performed by a
successor. While that premise is the re-
port’s central theme, the agreement
also takes into account the fact that
the new successor—a 3-member Surface
Transportation Board—will have a very
limited budget. Overall, it provides a
reasoned approach designed to ensure
continued protections for shippers
against industry abuse—protections vi-
tally important to shippers in places
like my home State of South Dakota—
while at the same time, assure contin-
ued economic efficiencies in our Na-
tion's surface transportation system.

As with any conference report, this is
the result of compromise on the part of
both the House and Senate. Through-
out this process, however, I have been
guided by the need to retain sufficient
protections for shippers while reducing
unnecessary regulatory burdens on our
Nation’s rail and trucking industries.
This legislation meets that objective.

Mr. President, Senator DOLE received
a communication yesterday afternoon
from Secretary of Transportation
Federico Pena and Secretary of Labor
Robert Reich stating the President
would veto this legislation if we did
not adopt a provision supported by rail
labor imposing mandatory labor pro-
tection on small railroad mergers. In
my view, the Clinton administration
acted in an irresponsible fashion by
threatening significant regulatory re-
form and protections for our shippers,
farmers and ranchers.

A veto would create a regulatory
black hole on January 1. Statutory and
regulatory requirements would remain
on the books, but no Government agen-
cy or official would be in place to ad-
minister them. This legislation would
maintain critical functions affecting
the rail and trucking industries that
protect small shippers and others from
market abuse. A veto would be in com-
plete disregard of the needs of farmers
and small agricultural shippers who
rely on adequate transportation service
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provided by these surface transpor-
tation industries.

Therefore, with extreme reluctance
we agreed to the administration’'s de-
mand to modify the legislation to meet
the completely unfounded concerns of
rail labor. Thus, the conference report
to H.R. 2539 is accompanied by a con-
current resolution which strips the
class Il/class III railroad merger provi-
sion agreed to in conference that cre-
ated an option to merge such railroads
under current law. The administration
insisted we use language from the
House-passed bill requiring that class
IUIIT mergers proceed only under a spe-
cial new rule which lowers labor pro-
tection from 6 years to 1 year, but
which states collective bargaining
agreements may not be avoided by al-
lowing a shifting of work from a union
carrier to a nonunion carrier.

In my view, the language in the
House-passed bill is drafted in such a
way as to potentially create serious
questions. Therefore, I can assure my
colleagues we will be revisiting this
issue in the next session of Congress.
The language is designed to prevent a
carrier from shifting work from union-
ized workers to nonunionized workers
to avoid contracts as a part of a merger
implementation.

My point is the Board established in
this legislation must use the preemp-
tion provisions of the legislation to re-
view how laws should be accommo-
dated to enable these mergers to occur
in a timely fashion and in a way that
best serves the public interest in con-
tinued and effective rail transpor-
tation. This revised section is not in-
tended to create a special rule of law
that allows labor unions to delay or
veto mergers between class II and class
III railroads. After all, they do not
have such power in any other segment
of American industry.

The provisions of this bill must be
read in totality. Again, Mr. President,
I want my colleagues and the new
Board to understand this change to the
conference report is not intended to
give rail labor a veto over the transpor-
tation needs of communities and ship-
pers who would benefit by a merger be-
tween class II and class III railroads.

Mr. President, on balance this con-
ference report is the result of nearly a
yvear's worth of bipartisan study, dis-
cussion and work. It represents a rea-
sonable compromise. I want to thank
the conferees, their staffs and the staff
of the Commerce Committee for all
their dedicated work and long hours in
producing this final legislative pack-
age. The legislation before us will
eliminate a host of outdated and un-
necessary laws while ensuring contin-
ued protection for America's shippers. I
urge its adoption.

Mr. CHAFEE. Mr. President, I ask
unanimous consent that the conference
report be agreed to and that the mo-
tion to reconsider be laid upon the
table.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

So the conference report was agreed
to.

DIRECTING THE CLERK OF THE
HOUSE TO MAKE TECHNICAL
CHANGES IN ENROLLMENT OF
H.R. 2539

Mr. CHAFEE. I ask unanimous con-
sent that the Senate proceed to the
consideration of Senate Concurrent
Resolution 37, submitted earlier today
by Senator EXON,

The PRESIDING OFFICER. Without
objection, it is so ordered.

The clerk will state the concurrent
resolution by title.

The bill clerk read a follows:

A concurrent resolution (8. Con. Res. 37)
directing the Clerk of the House of Rep-
resentatives to make technical changes in
the enrollment of the bill (H.R. 2539) entitled
‘“An Act to abolish the Interstate Commerce
Commission, to amend subtitle IV of title 49,
United States Code, to reform economic reg-
ulation of transportation, and for other pur-
poses.

The PRESIDING OFFICER. Is there
objection to the immediate consider-
ation of the concurrent resolution?

There being no objection, the Senate
proceeded to consider the concurrent
resolution.

Mr. WELLSTONE. Mr. President, I
have been involved in intense negotia-
tions over the course of the last few
days to try to resolve a major problem
with the conference report on H.R. 2539,
the Interstate Commerce Termination
Act of 1995. We have now resolved that
problem, through an agreement to
make a key change in the conference
report which is designed to protect the
collective bargaining agreements of
railroad employees. With that change,
I have agreed to allow the conference
report to go through without extended
debate that could slow it down and put
at risk its final enactment. Since we
are in the final days of this session,
and I know it is urgent that ICC legis-
lation be enacted to ensure continued
consumer protections for all Ameri-
cans, I am delighted that this change
has now been agreed to, and I am
grateful for the help and support of
Senators EXON, KENNEDY, HARKIN,
KERRY, SIMON and others in this effort.

The change will be made through
adoption of Senate Concurrent Resolu-
tion 37, submitted earlier today by
Senator EXoN and myself, which is to
be taken up and agreed to concurrently
with the conference report by unani-
mous consent. I am hopeful that both
will also be taken up and agreed to by
the House later tonight or tomorrow. I
understand there are preliminary indi-
cations from the House Republican
leadership, after fierce and sustained
resistance that has lasted for months,
that they are finally willing to make
this change in order to help avoid a
Presidential veto.
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The concurrent resolution would re-
store labor protections provided for in
the Senate bill that were dropped in
the House-Senate conference. Without
this change, the conference report
would be strongly opposed by rep-
resentatives of railroad employees na-
tionwide because it would significantly
reduce existing rights of workers em-
ployed by small- and medium-sized
railroads. In fact, that is also one key
reason why the administration has in-
dicated its intent to veto this measure.
I hope that if this change is made by
the House, the administration would
take another look at this legislation,
and its decision to veto the bill an-
nounced yesterday.

Let me briefly describe how we came
to this point. At various points in this
legislative process, employees were
forced to give up labor protections on
line sales to noncarriers, give up man-
datory labor protections on line sales
to class IIT carriers, agree to reduced
labor protections on line sales to class
II carriers, give up mandatory labor
protections on mergers between class
III carriers, and agree to reduced labor
protections on mergers between class I
and class III carriers.

All these concessions were made by
employees in return for the right that
every other American worker has—to
bargain collectively with their employ-
ers and have those collectively bar-
gained agreements enforced in court.
Employees asked for just one exception
to the current ‘‘cram-down’’ practice of
the ICC, which allows abrogation of
collective bargaining agreements under
certain circumstances.

This may seem somewhat technical,
but it is profoundly important to the
lives and livelihoods of thousands of
rail workers in my State and through-
out the Nation. For mergers between
class II and class III railroads, likely to
become increasingly common over the
next decade, railroad employees re-
quested a provision contained in the
so-called “Whitfield Amendment"”
adopted on the House floor by a vote of
241-184, to require that a merger could
not be used to avoid a collective bar-
gaining agreement, or to shift work
from a union to a nonunion carrier.

But unlike the House and Senate-
passed bills, the conference agreement
does not provide such protection. In-
stead, it gives the carrier applying for
the merger a choice of whether to pre-
serve collective bargaining agreements
or to abrogate them unilaterally
through the successor to the ICC. The
concurrent resolution will fix this
problem by effectively restoring the
language of the Whitfield Amendment,
which prohibits abrogation of such
agreements. I am pleased we reached
agreement on this key change.

At the same time, I understand why
the administration has reservations
about the conference report. Although
I support much of it, which streamlines
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the Federal Government while main-
taining a fair and responsible Federal
regulatory structure, this final version
is not perfect, and there are parts
which I oppose. For example, I am con-
cerned about a provision that changes
the regulation of household goods ship-
ping. I supported the Senate version
which would have ensured no Federal
preemption of State laws relating to
the shipment of household goods. Un-
fortunately, conferees chose to include
the House language that would allow
Federal preemption of State laws relat-
ing to shipping these goods.

I am concerned about this Federal
preemption of State laws, because con-
sumers deserve continued State protec-
tions when shipping their belongings to
a new home. I intend to monitor the
implementation of this provision care-
fully, and if it poses serious problems,
as I expect it will, to try again to ad-
dress these problems next year.

But my overriding concern has been
the fate of thousands of railroad em-
ployees across the Nation who could
have been harmed under its provisions,
and that is why we wanted to try to ad-
dress this problem before it passed the
Senate. I am delighted that this has
now been done, and I am hopeful that
the House will act on it immediately to
ensure abroad, comprehensive labor
protections for railroad workers. I
want to go again thank Senator EXON
for his help with this problem.

Mr. CHAFEE. I ask unanimous con-
sent that the concurrent resolution be
agreed to, the motion to reconsider be
laid upon the table, that any state-
ments relating to the conference report
or the concurrent resolution appear at
the appropriate place in the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

So the concurrent resolution (S. Con.
Res. 37) was agreed to, as follows:

5. CoN. REs, 37

Resolved by the Senate (the House of Rep-
resentatives concurring), That the Clerk of the
House of Representatives, in the enrollment
of the bill (H.R. 2539) to amend subtitle IV of
title 49, United States Code, to reform eco-
nomic regulation of transportation, and for
other purposes, shall make the following cor-
rections:

In section 11326(b) proposed to be inserted
in title 49, United States Code, by section
102, strike “‘unless the applicant elects to
provide the alternative arrangement speci-
fied in this subsection. Such alternative'
and insert ‘“‘except that such';

In section 13902(b)(5) proposed to be in-
serted in title 49, United States Code, by sec-
tion 1083, strike ‘‘Any”* and insert “‘Subject to
section 14501(a), any''.

A BIPARTISAN GROUP UNVEILS A
PLAN TO BALANCE THE BUDGET

Mr. CHAFEE. First of all, I thank
the Senator from Nevada for permit-
ting us to go ahead of him. That was
very gracious.

This morning, a bipartisan group of
Senators—19 in all—unveiled a plan to
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balance the budget by the year 2002,
using CBO, Congressional Budget Of-
fice, numbers. The group, which Sen-
ator BREAUX and I had convened sev-
eral weeks ago—actually, we had our
first meeting in October—includes, as I
say, so far, 19 Senators. That is with-
out going out and seeking new Mem-
bers. It is just those who have come to
us and want to join in this effort.

We are all united in this belief, Mr.
President: It is absolutely essential
that this Nation have a balanced budg-
et by the year 2002, and that it will be
impossible to achieve that budget un-
less those on both sides of the aisle are
prepared to compromise. This is the es-
sence of the effort of this group of Re-
publicans and Democrats who are get-
ting together for a common objective.

The Senate bipartisan balanced budg-
et plan is a huge step forward on the
path to this budget agreement. It rep-
resents, I might say, Mr. President, the
first truly bipartisan proposal to bal-
ance the budget. There are other
groups in the House that are working,
but they do not include Members of
both sides. It was made possible, this
agreement, only because both sides
were willing to compromise on some
very strongly held beliefs. We did this
for the good of this country of ours.
This is especially true with the com-
promiging aspects with respect to the
issues of Medicare and tax cuts. I am
grateful to the Democrats in our group
for their willingness to go with the
CBO numbers. They agreed to that be-
fore it became accepted by the White
House. This was a big step for the
Democratic Members of our group.

Now, undoubtedly, this plan will
cause consternation on the Democratic
side with number, and on the Repub-
lican side with some. But we are com-
mitted to reaching this balanced budg-
et, free of gimmickry, and we are doing
it for the welfare of future generations,
for our children and our grandchildren.

To those who disagree with our num-
bers, let me say this, Mr. President,
and to those who think they can do a
better job: Go to it. We welcome their
efforts. All I ask is they do it with a bi-
partisan group, not just one group from
one side and one group from the other.
Sure, we can come out on the Repub-
lican side with a massive tax cut and
tremendous slashes in Medicare, for ex-
ample. But try that on the Democratic
side and see how it goes. So the essence
of this was that we had Members from
both sides.

Mr. President, this plan is intended
to demonstrate to the negotiators on
both sides that, one, it is essential to
compromise and, two, that it can be
done. It is a doable task. No one should
throw up their hands in despair and say
the sides are too far apart.

What did we do? There were signifi-
cant steps taken to control the growth
of Medicare and other entitlements.
Our plan calls for Medicare savings of
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$154 billion, with a strong commitment
from everybody in the group that the
part B premiums stay at 31.5 percent,
with affluent testing for those above
the regular brackets, and also means
testing for those who are in the lower-
income areas—and they might well
qualify for paying less than 31.5 per-
cent.

We have agreed to conform the re-
tirement age for Medicare with that of
Social Security—namely, age 67. This
is something that is going to take
place in the future and will not con-
tribute any dollars to the 7-year plan.
But we feel it is critical to include this
needed long-term entitlement reform.

On Medicaid, we have savings of $67
billion. Underlying this number is a
view that we should preserve the Fed-
eral entitlement for our most vulner-
able citizens, while, at the same time,
we provided the States with broad
flexibility to administer the program.
This is, again, not going to make ev-
erybody happy, but it was something
that we all agreed to.

We have agreed to $130 billion in tax
cuts. We did not delineate how the tax
cuts would be. We left that to the nego-
tiators. We did not say X amount for
capital gains cuts or Y amount for a
child tax credit. We have chosen to re-
duce the CPI, Consumer Price Index, by
.5 percent, which gives us $110 billion in
additional savings.

Frankly, we did this because we have
had all kinds of testimony before the
Finance Committee, which stated that
the present CPI is a flawed measure-
ment and should be adjusted actually
beyond the .5 percent. It should be as
high as .7 percent, or indeed some
economists say as high as 2 percent. We
also included $58 billion in savings
under welfare, which assumes the Sen-
ate-passed welfare reform bill. On dis-
cretionary reductions, we came in
slightly below the so-called hard
freeze—namely, no increase for infla-
tion over the 7-year period.

Finally, Mr. President, we support
the immediate adoption of a clean con-
tinuing resolution, on a short-term
basis, until sometime next week, to get
people back to work and get these
budget negotiations back on track.

Mr. President, this is not a perfect
plan, and it is not offered in the sense
that we are budget negotiators. It is an
illustration that a responsible balanced
budget agreement using CBO numbers
is doable. I hope it will help our nego-
tiators as they go about the difficult
task of securing a final budget accord.

Mr. President, I am delighted to be
joined here on the floor with the distin-
guished Senator from Louisiana, who
was absolutely crucial in all these ne-
gotiations that we had.

I yield the floor to him.

Mr. BREAUX. Mr. President, at a
time when most Americans believe
that many Members of Congress ruined
this Christmas season, and are prob-

December 21, 1995

ably on the verge of killing each other
because we have not been able to agree
on the principles and even how to keep
the Government open, I want to say
what a great privilege and pleasure it
is to be able to work with the senior
Senator from the State of Rhode Is-
land. His wisdom, his experience, his
knowledge, his compassion for people,
and yet his dedication to making Gov-
ernment work really is a pleasure to
me, as a Democratic Member on this
side of the aisle, to be able to work
with a person of great common sense
and great compassion and just common
sense that understands that in order to
make Government work there is such a
thing as the art of compromise. That
makes sense.

I think we have gotten to a point in
this Congress where the word com-
promise is almost a dirty word that
you should never utter for fear of mov-
ing away from the party principles. All
of us who have been here longer than 12
months have to understand the way to
get things done is to put forth the best
ideas from both sides of the aisle and
recognize that on difficult issues that
those principles that we stand for need
not be compromised, but how to get to
those goals in fact does necessitate
compromise if we are ever going to
make Government work.

Unfortunately, there are some who
do not want to make Government work
who have been elected to the Congress
who are more concerned with shutting
it down in order to make a point than
in being willing to negotiate and talk
with the other side and compromise
with the other side in an effort to
reach a legitimate compromise.

I think there is enough blame to go
around. This is not a partisan state-
ment at all. In fact, it is the opposite.
I think both sides have had various
Members at various times stake out
lines in the sand and say we will not go
any further than this, but there is a
consequence to those type of speeches.
The consequence is that the American
people are shouting. They are not whis-
pering any longer. They are shouting,
‘“‘Enough is enough. We have sent all of
you here, Democrats and Republicans,
to make Government work, not to shut
it down, not to close the doors on the
services that people need, not to make
political points.”

That is what elections are about.
After you are here, it is about service,
and after you are here it is about mak-
ing Government work for the people
that elected us. We are at a point now
where we are, both sides, losing the
faith of the American people to do ex-
actly what we are supposed to be doing.

That is why the press conference that
we had this morning, Senator CHAFEE
and myself, accompanied by about 19
Members, 18, 19, 20—half and half; half
Democrats and half Republicans—who
stood up and said, we have heard the
pleas of the American people to get the
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job done. We have heard the pleas of
our constituents who have said ‘‘Stop
the madness. Make Government work
again. Trust us to accept your judg-
ment when you reach a compromise,”
and we presented that plan. It is a
blueprint. It is an outline. It has spe-
cific numbers on how to reach a bal-
anced budget in 7 years, scored by the
CBO in a way that is not everything
that both sides would want, but I think
reflects a fair middle ground.

We have called for a continuing reso-
lution. This is a bipartisan group that
says we should continue the Govern-
ment s0 we can have the negotiators
work without the pressure of having
the Government shut down. This is Re-
publicans and Democrats saying, at the
same time, and in the same forum, we
need a simple continuing resolution,
uncluttered, give us until January 156th
so the negotiators can work in peace
and do the job that they are supposed
to do. A very important point, the first
time that a bipartisan group has said
that.

Second, this group has called for tax
cuts. These tax cuts are smaller than
many Republicans would like but at
the same time these tax cuts are larger
than many Democrats would like. But
it is a tax cut, a significant tax cut,
which is designed to increase growth
and productivity and savings in this
country.

The second thing we do is we say
there will have to be more cuts in enti-
tlement programs—propose less cuts
than Republicans would like and cer-
tainly more cuts than Democrats
would like. But we are recommending
that there be entitlement cuts to these
programs to restore their solvency, to
assure they will be around for the next
generation, recognizing that to do that
we have to have some significant re-
forms.

Mr. President, what we have offered
is a blueprint. Part of that blueprint is
something that some people think is so
horribly controversial that we cannot
even utter the word except in closeted
surroundings, and that is an adjust-
ment in the Consumer Price Index.
Every economic expert, the people that
read numbers every day and wear the
green eyeshades and look at how much
it costs to buy a typical basket of gro-
ceries, have told the Congress that we
overestimate the Consumer Price
Index, and taxes are indexed to that.
Entitlement increases are indexed to
that. But the index needs to be ad-
justed.

You would think that that is not too
difficult a thing to do. But our side
does not want to go first because peo-
ple will say it is a tax increase or a cut
in entitlement programs. Republicans
do not want to go first because of the
same reason. So as a result, nothing
gets done, Our side stood up today in a
public forum and said yes, we think it
ought to be fixed. It is broken. The sug-
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gestion is that there be a .5 percent ad-
justment in the Consumer Price Index,
which will generate about $110 billion
over the next T years that we can use
for programs that need greater fund-
ing, that will meet the needs of the
people of this country.

I will conclude by saying this: Mr.
CHAFEE has offered some real leader-
ship here, and the other Republicans
who have joined him have said, yes, it
is time to recognize that compromise is
all the way out. So we call for a truce
today. We called for a “‘stop the shout-
ing and stop the blame game’ today. It
was a significant statement. The prod-
uct that we have put on the table, I
think, is one that makes sense. It may
not be the final answer, but it cer-
tainly offers a blueprint for us to get
out of the mess that we are in.

We would hope that our colleagues
will take a look at the product. I hope
the negotiators will consider it as we
present it to them this afternoon. I
think the negotiations are going well.
And hopefully, with a continuing reso-
lution, they will have adequate time to
get the job done. I yield the floor.

Mr. CHAFEE. Mr. President, I want
to thank the distinguished Senator
from Louisiana for the kind comments.
It was a joint leadership. He was kind
enough to say it was my leadership.
No, no, it was the joint leadership in
which we shared the responsibilities
and the effort together, Senator
BREAUX and I, and we certainly had
wonderful support from everybody in-
volved.

Mr. President, the agreement that we
submitted today in the press con-
ference and have outlined here on the
floor was remarkable for this fact: Ev-
erybody agreed on every point. Now,
that does not mean we started that
way, but when we finished people did
not say, ‘“‘Well, I am for points 1
through 4 but include me out on points
5, 6 and 7. But I am there for points 8,
9, and 10." Everybody signed on for all
of the points. That was tough. It was
tough for the Democrats to go to the
$140,000 tax cut; it was tough for the
Republicans to agree on the Medicare
cut. We think we could have done bet-
ter on the Medicare cut. We do not use
the word “‘cut’’; “reduction in the rate
of increase.”

In order to reach an agreement we all
compromised. I think it was a wonder-
ful effort, and along with the Senator
from Louisiana, I commend it to our
colleagues and hope they take a good
look at it.

The PRESIDING OFFICER. Under
the previous order the Senator from
Nevada is now recognized.

Mr. CONRAD. Will the Senator from
Nevada yield to me for just 2 minutes?

Mr. REID. As soon as I yield to the
Senator from West Virginia for what-
ever time he may consume, as long as
I do not lose my right to the floor.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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The PRESIDING OFFICER. The Sen-
ator from West Virginia.

RECOGNIZING SENATOR DOLE'S
SERVICE AS REPUBLICAN FLOOR
LEADER

Mr. BYRD. Mr. President, I thank
the Senator for his characteristic cour-
tesy. I will be brief.

Mr. President, today Senator ROBERT
DoLE equals the record set by Charles
McNary, of Oregon, as the longest serv-
ing Republican floor leader. Senator
McNary served as floor leader for 10
years, 11 months, and 18 days, until his
death on February 25, 1944.

Senator DOLE, who began his service
as leader on January 3, 1985, will have
served 10 years, 11 months, and 18 days,
as of the close of business today. That
is quite a record. Tomorrow, the Lord
willing, Senator DOLE will break the
all-time record for the longest serving
Republican floor leader.

I have been majority leader, minority
leader, and majority leader again. I
know something about the burdens
that a leader carries. It is a thankless
task. All of his colleagues think that
they can do a better job than he can do
as leader, or at least I kind of had that
feeling when I was leader. And it is a
heavy responsibility.

Senator DOLE has served his country
on the far-flung battlefields, he has
sacrificed for his country on foreign
battlefields, and he has served his
country on the legislative battlefield. I
salute him and commend him.

He broke Everett Dirksen’s record as
second longest serving Republican floor
leader on September 4 of this year. I
served here when the late Everett
Dirksen graced this Chamber, serving
at that desk where Senator DOLE now
serves as majority leader. And I also
served with Howard Baker, who was
Everett Dirksen’'s son-in-law. Dirksen
served 10 years and 8 months, extend-
ing from January 7, 1959, to September
T, 1969.

So, I salute BoB DOLE and I wish him
many, many happy returns on this day.
It is not his birthday, but he equals the
record of the longest serving Repub-
lican leader. I look forward to tomor-
row, when he will break that record.

Mr. President, I ask unanimous con-
sent that a list of all the Republican
floor leaders with their dates and
length of service be printed in the
RECORD at this point.

There being no objection, the list was
ordered to be printed in the RECORD, as
follows:

REPUBLICAN FLOOR LEADERS

Length of service

Name Service as leader

Mar, 7, 1933-Feb. 25,
1944

10 years, 11 mos., 18 Charles L. McNary (OR)

ays.
10 years, B mos. ......... Everett M, Dirksen (IL)  Jan. T.9I959~Sm. 1,
196
10 years. 5 mos. [to Bob Dole (KS) .......... Jan. 3, 1985-present
June 1995],
Byears ... Howard H Baker, Jr. Jan_ 4, 1977-Jan. 3,
(TN). 1985
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- REPUBLICAN FLOOR LEADERS—Continued
Length of servce Kame Serwice as leader
7 years, 4 mas. Hugh D. Scott, k. (PA) Su;!g?!?l. 1969-4an. 3,
5 41 pE—— William F. Knowiand Aug. 4, 1953-Jan. 3,
o (CA). 1953
. Chartes Curtis (KS) ... lm;gg 1924-Mar. 3,
. James E. Watson (IN)  Mar. 3.3192942_ 3
. Wallace H. White, Jr. Jan. 4, 1945-Jen. 3,
(ME), 15948
. Kenneth 5. Wherry (NE)  Jan. 3, 1947-Mev. 29,
Styles Bridges (NH) ..... Jan. 8, 1952-Jan. 2,
Robert A Taft (OH) ... Mléilmm i1,

Mr. BYRD. I thank my friend from
Nevada, Senator REID, for his kindness
and courtesy in yielding.

Mr. REID. Mr. President, before my
friend, the distinguished senior Sen-
ator from West Virginia leaves the
floor, I join in commending the major-
ity leader for his service.

But I was thinking, as the distin-
guished Senator was speaking, that
ROBERT DOLE has been Republican floor
leader longer than I have been in the
Senate, a year longer than I have been
in the Senate. If there were ever an il-
lustration of why the term limit argu-
ment is so worthless, we need only look
at the distinguished services rendered
by Senator ROBERT DOLE.

Those people who are still beating
the drums—the unconstitutional
drums, I might add—of term limits are
people who do not recognize that being
a great leader does not come overnight.
Even though I do not always agree with
the majority leader I have always
found him to be fair, deliberate, and
really statesmanlike in the things that
he does in the Senate. That did not
come by accident. He, as has been out-
lined by the Senator from West Vir-
ginia, has served not only in the mili-
tary but in this body for many years.
And the only thing term limits would
do is increase the power of bureaucrats,
those nameless, faceless people that do
not answer phones, who we continually
hear complaints about. It would also
greatly increase the power of the lob-
byists who fill these hallways of the
U.S. Senate, and, of course, it would
also increase the power of congres-
sional staff and weaken the ability of
the American public to be served well.

So, I commend and applaud the Sen-
ator from West Virginia for recognizing
the great services of the Senator from
Kansas, service that will go down in
the history books. And also my edi-
torial comment, that term limits are a
bad idea today, tomorrow, and any
other time.

Mr. DORGAN. Will the Senator yield
for just a moment?

Mr. REID. I am happy to yield.

Mr. DORGAN. Mr. President, if I
might just make an observation, I was
struck by the comments offered by the
Senator from West Virginia and by the
Senator from Nevada. I have had ex-
actly the same thoughts, especially in
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recent days when we have seen, some-
times, behavior that seems intem-
perate and behavior that does not al-
ways do this institution proud, to re-
call there are people who have served
many, many years in this institution,
whose knowledge, whose understand-
ing, and whose wisdom serves this
country well.

With respect to Senator DOLE, I have
said before on the Senate floor and I
will say again today, while I do not al-
ways agree with him—in fact, some-
times we have very vigorous debate
about policy—I have enormous respect
for his capabilities, and I have enor-
mous respect for his service to this
country as a U.S. Senator.

It seems to me that this country has
been well served for many, many dec-
ades by service from people with names
like Webster and Calhoun and Clay,
and so many others, and in this cen-
tury, Goldwater and Humphrey, and so
many others, including Senator ROB-
ERT C. BYRD. And it especially includes
Senator ROBERT DOLE.

I think almost all of us in this Cham-
ber, no matter where we come from or
what our political philosophy is, re-
spect the leadership and the service of-
fered this country by the distinguished
majority leader.

1 appreciate very much hearing the
comments, the generous and appro-
priate comments offered today about
Senator DOLE, by the Senator from
West Virginia. And 1 appreciate the
Senator from Nevada yielding to me.

Mr. DASCHLE. Will the Senator from
Nevada yield as well?

Mr. REID. I am happy to yield to the
Democratic leader.

Mr. DASCHLE. Mr. President, I ap-
preciate, again, the Senator yielding
the time. I know the Senator from Ne-
vada did not come to the floor to talk
specifically about this issue, but I want
to commend the distinguished Senator
from West Virginia for calling to the
attention of the Senate this important
day. I think it is obvious, from many of
the comments made by Members on
this side of the aisle, the respect and
the extraordinary degree of real friend-
ship that we have for the majority
leader. As many have also indicated,
there are many, many occasions when
we find ourselves in disagreement, but
never, hopefully, to be disagreeable.

Our view is that we have been led
well by this majority leader and, obvi-
ously, in the tradition of the majority
leadership of the Senator from West
Virginia, Senator DOLE has served us
very ably. He is a person who wants to
get things done. He is a person who rec-
ognizes the philosophical differences,
the partisan differences that we hold.
But he is also a person I have found to
be immensely helpful and supportive in
my new role as the Democratic leader.

I have had the good fortune to work
with many people on both sides of the
aisle since coming to the Senate, but I
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know of no one on the Republican side
of the aisle with whom 1 have enjoyed
working more and for whom I have
greater respect. So it is important that
on this special day we call attention to
his service and to the great affection in
which he is held by so many Members
on this side of the aisle.

I share my congratulations with the
Senator from West Virginia, the Sen-
ator from North Dakota, and the Sen-
ator from Nevada, in expressing our
best wishes to him as we mark this spe-
cial occasion.

I yield the floor, and I thank the Sen-
ator for yielding.

The PRESIDING OFFICER. Under
the previous order, the Senator from
North Dakota is recognized.

Mr. REID. Mr. President, I believe
that order should be that the Senator
from Nevada had the floor.

The PRESIDING OFFICER. The Sen-
ator yielded 2 minutes under a previous
order.

So I recognize the Senator from Ne-
vada.

Mr. REID. My understanding is that
the Senator from North Dakota wished
the floor. I would be happy to yield the
floor for whatever time the Senator
may take and I still maintain my right
to the floor.

Mr. CONRAD. Mr. President, I thank
my colleague from Nevada for his very
generous willingness to give me some
time.

First, on the matter of the majority
leader, I want to join my colleagues in
recognizing his service as a leader in
the U.S. Senate. His period of time as
leader, I understand, has extended over
10 years. That is longer than I have
served in the U.S. Senate. I, too, ad-
mire the Senator from Kansas. I have
found that he is somebody who com-
mands respect. He does his homework.
He leads his side of the aisle in a very
vigorous and determined way. While
there are many times that we disagree
on a policy issue, I have never thought
that he is someone who commands any-
thing other than full respect. And I
want to add my voice to the voices of
others.

Frankly, I think we could use a good
bit more of that around here, recogniz-
ing the worth of people on both sides,
because I have found that colleagues on
both sides of the aisle in this Chamber
are some of the finest people I have
ever known. Just because we have dif-
ferences and we debate vigorously does
not diminish the value nor the human-
ity of anyone on either side. Maybe
that is a word that needs to go out
from this Chamber more; that people
who serve here are worthy, and they
are good people.

In fact, I think my constituents
sometimes are surprised when I tell
them that I find, on both sides of the
aisle, the people that I serve with are
some of the finest people I have ever
known, the people who are in the U.S.
Senate.
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THE LEADERSHIP OF SENATOR
CHAFEE AND SENATOR BREAUX

Mr. CONRAD. Mr. President, I would
like for just a moment to single out
two of my colleagues who, I think, are
showing real leadership at a time of
gridlock in Washington. I want to sin-
gle out Senator CHAFEE, the Senator
from Rhode Island, and Senator
BREAUX, the Senator from Louisiana,
who have led our bipartisan effort to
put together a budget plan that would
merge the differences, that would find
common ground, that would break the
gridlock, and that demonstrates that
the two sides can work together here
to achieve a result that is important
for the country.

Mr. President, earlier today we were
able to hold a news conference and in-
dicate that last night we reached
agreement between 19 Senators—10 Re-
publicans and 9 Democrats—on the out-
lines of a plan to balance the budget on
a unified basis over 7 years using CBO
scoring, and that we were able to do it
in a way that is fair and balanced.

Mr. President, I must say I have been
very proud to participate in this effort
because we did it without raised voices,
we did it without hurling brick bats
across the barricades, we did it by sit-
ting together, by reasoning together,
and by working together to achieve a
result that is important to the coun-
try.
I think the leadership of Senator
CHAFEE and Senator BREAUX should
serve as an example to others who are
negotiating on this budget matter be-
cause I think our group has blazed the
trail showing others how we could
achieve a result that will get the Gov-
ernment back to working and break
the gridlock.

Mr. President, every day in this town
there is a news conference that puts a
spotlight on the differences between
the two parties. This was the first news
conference in many days in this city in
which we were not talking about dif-
ferences but we were talking about the
ability of people of good will on both
sides to get together, to reason to-
gether, and to achieve a breakthrough.

Mr. President, we just had an oppor-
tunity to make a presentation on that
plan to the negotiators from both
sides. I was pleased by the reaction.

I am just hopeful now that in the
hours ahead cooler heads will prevail
and that both sides will understand
that to achieve an agreement neither
side can get precisely what it wants
but that we can have a principled com-
promise and one that advances the in-
terests of this Nation.

Mr. President, I want to end as I
began by saluting the leadership of
Senator CHAFEE and Senator BREAUX.
It takes courage to compromise.

Mr. President, as in the words of the
“Liberty Song” by John Dickenson,
“By uniting we stand, by dividing we
fall.”
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This is an example of Senators work-
ing together to unite, of Senators rea-
soning together to unite, and I hope
our colleagues will begin to focus on
the need for uniting. That is what has
made America strong—pulling to-
gether, working together, and uniting
in order to achieve a result.

I thank the Chair. I yield the floor.

Several Senators addressed the
Chair.

The PRESIDING OFFICER. The Sen-
ator from Nevada has the floor.

Mr. MOYNIHAN. Mr. President, will
the Senator allow me 30 seconds on the
subject of BoB DOLE?

Mr. REID. I am happy to yield with-
out losing my right to the floor.

SENATOR BOB DOLE

Mr. MOYNIHAN. With great preci-
sion and with equal interest, Mr. Presi-
dent, it has been a quarter of a century
since I first knew BOB DOLE and
worked with him. He would find it in-
teresting that we began working in an
effort with a Republican President to
establish a guaranteed income as a way
of getting us out of our welfare prob-
lems. We are still in them. We will be
in them much of the evening.

But in 25 years I have not known a
man I have respected more. I have not
worked with anyone with greater con-
sequence. He is an ornament to this in-
stitution and to this Nation. We are
proud of him.

I thank the Senator from Nevada.

Mr. REID addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

THE BALANCED BUDGET

Mr. REID. Mr. President, we have
heard some talk on the floor today
about we should have a balanced budg-
et within 7 years. I would certainly ac-
knowledge that. But I think the thing
we should be concerned about today is
getting Government back to work.

There have been statements made by
the Republican leadership that those
250,000 Federal employees who are on
furlough will be paid. Well, if they are
going to be paid, it seems logical to me
that the taxpayers would be getting a
much better deal if they were doing
something for their pay, like maybe
doing their job.

I would suggest that just sheer logic
tells me that, if the Republican leader-
ship said that the furloughed employ-
ees are going to be paid their wages for
not working, that we should go the
next step and allow them to work so
that the taxpayers are getting their
money’s worth. This way they are get-
ting a real bad deal. The taxpayers are
told that the parks are going to be
closed. There are various Federal agen-
cies where 250,000 people work and are
not going to be operable but the people
are going to be paid anyway. If I were
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a taxpayer, I would say that does not
sound like a real good deal for me.

So I say for the third time here in
the last few minutes, if the Republican
leadership has said they will pay the
furloughed workers, it seems to me log-
ical that we should get them all back
to work.

Mr. DORGAN. Will the Senator yield
on that point?

Mr. REID. I am happy to yield for a
question.

Mr. DORGAN. Mr. President, I would
like to ask the Senator a question
about that because I feel much as he
does—that somehow, sometime today,
or immediately, if possible, we ought
to have the Federal workers come back
to work and end the shutdown and still
continue to negotiate on a balanced
budget agreement.

It does not make any sense to see a
circumstance where Federal workers—
some 300,000—will not be allowed to
come to work but will still be paid for
work they did not do. And the bill is
going to be paid by the American tax-
payer.

I ask the Senator from Nevada, is not
this a period several days before
Christmas where it is for most a magic
time, a time of family, reflection,
lights, music, worship, and now we
have a circumstance where we have 1
million checks that have been written
sitting in a warehouse here in Washing-
ton, DC, that are supposed to go out to
the veterans and are supposed to be in
their mailboxes on January 1 for veter-
ans and survivors? Unless a continuing
resolution is passed immediately, that
is not going to happen. We have 4 mil-
lion children whose AFDC payments
for their daily needs relates to the
question of whether the continuing res-
olution will be passed so the money
and the resources will be available for
them.

You can imagine what will happen if
on January 2 or 3 a veteran's survivor
expecting a check needing to pay the
rent or to buy food or to provide for
their children's needs discovers the
check is not there because of this shut-
down. That is why I hope somehow this
evening all of this gets unlocked and
we can pass a CR. Does the Senator
from Nevada see any reason that it
provides any leverage for anyone to
continue to have a Government shut-
down in which people are sent home,
some 300,000, but yet we pay them for
work they did not do? Is there anybody
that gets penalized other than the
American taxpayer with this kind of
strategy?

Mr. REID. I would say to my friend
from North Dakota, they are being pe-
nalized, the taxpayers that is, to the
tune of $40 million a day. That is my
understanding of the wages that are
going to be paid for not doing the
work. So you multiply just a little bit
the time they have already been out of
work—this is counted on Saturdays
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and Sundays. They get paid no matter
what day it is—2 days, 80, 120, 160. It
gets up pretty quickly.

That is where we are now. And the
American taxpayer gets nothing in the
way of services. We have here in Wash-
ington now one of the finest art exhib-
its to have been here in decades, the
greatest still lifes probably ever paint-
ed, but it is only going to be here a
short time and people have come from
all over the United States to see that.
They cannot see it. But yet those peo-
ple who should be working are not
working but are being paid, and the
taxpayer gets a real bad deal on that.

Mr. BUMPERS. Will the Senator
yield for an observation?

Mr. REID. I would be happy to yield
to my friend without losing my right
to the floor.

Mr. BUMPERS. It has been men-
tioned once or twice, but I do not think
the full impact of the shutdown of the
Government has really been accurately
described. If you were one of the 260,000
people sitting home and being paid for
nothing, first of all, that is demeaning,
to ordinary people. They would much
rather be working, despite the fact
they are sitting home and being paid to
sit home. But the dimension that I am
going to mention is here is the most
joyous season of the year, Christmas,
that everybody looks forward to and
among the 260,000 workers at home, I
promise you, a lot of them live from
paycheck to paycheck, and a lot of
themm were depending on spending
money for gifts for their children for
Christmas. And you know, sometimes I
think the Congress ought to be charged
with child abuse because a lot of chil-
dren are not going to have the Christ-
mas they otherwise would have.

I am not saying this is going to be
massive, but obviously a lot of people
are affected by the fact that they do
not have a paycheck and therefore can-
not spend any money unless they have
a credit card that has a little bit left
on the limit. But it is one of the most
unfathomable things—I have been here
21 years. This is the most irresponsible,
unfathomable, irrational things I have
ever seen in my 21 years here. What on
Earth are we doing?

Mr. REID. I would say to my friend
from Arkansas, I repeat, especially
when the Republican leadership has
said these 250,000 or 260,000 people are
going to be paid anyway. So would not
the next step be to say, OK, you are
going to get paid; go to work?

Mr. BUMPERS. It is an interesting
thing about how we are cutting every-
body under the shining Sun in the in-
terest of a balanced budget but willing
in the interest of some kind of
unfathomable, absolutely incompre-
hensible to me ideology that says you
cannot keep the Government going and
talk about balancing the budget at the
same time. It is a nondebate about
whether we are going to balance the
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budget or not. That is a no-brainer. Ev-
erybody agrees on that point.

What we are arguing about mostly is
the tax cut. If the Republicans would
forgo all or just a significant portion of
the tax cut, this is a done deal. Every-
body knows that we have to cut Medi-
care. Everybody knows that we are
going to have to slow the escalation of
Medicaid costs. But I am not for slow-
ing the environment and I am not for
slowing education, an observation that
has been made on this floor time and
time again and just seems so patently
clear and obvious, and yet I pick up the
paper and it never points it out except
“Congress Bogged Again,” ‘‘Congress
Can’t Gets Its Act Together,” blah,
blah, blah. And all you have to do is sit
down and say let us crank the Govern-
ment up, pass a continuing resolution.
After all, a continuing resolution funds
these agencies at a dramatic discount
from what they have been getting.

Mr. REID. Twenty-five percent.

Mr. BUMPERS. I thank the Senator
for yielding. We can sit here I guess
and engage in this colloquy all evening.
I thank the Senator very much for al-
lowing me to interject this.

Mr. REID. As always, I appreciate
the statement of my friend from Ar-
kansas.

Mr. President, I see the majority
leader in the Chamber. I have yielded
to everybody else and certainly I am
happy to yield to him.

I am told, Mr. President, that the
leaders want to have a unanimous-con-
sent request entered. I am happy to
yield to them without my losing the
right to the floor.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The majority leader is recognized.

Mr. DOLE. Mr. President, I thank the
Senator from Nevada, Senator REID.

UNANIMOUS-CONSENT AGREE-
MENT—CONFERENCE REPORT ON
H.R. 4 AND VETO MESSAGE ON
H.R. 1058

Mr. DOLE. Mr. President, I ask unan-
imous consent that following Senator
REID's remarks, the veto message be
laid aside, and the Senate turn to the
conference report to accompany H.R. 4,
the welfare bill, that it be considered
under the following time restraints: 3
hours to be equally divided in the usual
form.

Mr. President, I further ask unani-
mous consent that at 10:15 a.m., on Fri-
day, there be 30 minutes for closing re-
marks on securities, to be equally di-
vided in the usual form, and that at
10:45 a.m., there be 30 minutes for clos-
ing remarks on welfare, to be equally
divided in the usual form.

Finally, Mr. President, I ask unani-
mous consent that at 11:15 a.m., the
Senate proceed to vote on the question
shall H.R. 1058 pass, the objections of
the President to the contrary notwith-

December 21, 1995

standing, to be followed immediately
by a vote on adoption of the welfare
conference report.

The PRESIDING OFFICER. Is there
any objection?

Mr. KENNEDY addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr, KENNEDY. Reserving the right
to object. If the result of this unani-
mous-consent request is made, we will
vote on the two matters that are re-
ferred to, but we will not have an op-
portunity, given what the House of
Representatives has just done—and
that is, effectively they are recessing
tomorrow without a continuing resolu-
tion, which will mean that millions of
children will be unattended to, mil-
lions of the disabled will be unattended
to. Effectively, do I understand the ma-
jority leader is making a request for
those votes tomorrow on those two
without giving any indication as to
what the majority’s intention is going
to be, particularly without a continu-
ing resolution, the impact that it is
going to have on children and the dis-
abled in this country?

Mr. DOLE. Mr. President, I say to the
Senator from Massachusetts, there is a
meeting with the President tomorrow
morning with the leadership in the
Senate and the House. It is my hope
that after the meeting is concluded we
may be in a position to do something
under the CR. I can only speak for my-
self. I am prepared to do that now, but
the House has not sent us one.

I think there will be an effort by the
Democratic leader to call up and
amend the bill that is now pending,
which I would be constrained to object
to. But there are others that will be af-
fected in addition to veterans. I think
there are four or five groups. It seems
to me, if nothing else is successful, we
ought to amend the one that the House
sent over dealing with veterans and put
all the other groups on so they will not
be deprived of any benefits or delay in
their checks, if everything else fails, as
far as the CR is concerned.

Mr. KENNEDY. I will just take an-
other moment.

Mr. President, I appreciate the will-
ingness and the commitment of the
majority leader to do that. As the Sen-
ator knows, the House has passed now
their resolution just a few moments
ago which effectively puts them in re-
cess for 3 days, with the possibility of
extending 3 more days, the possibility
of extending 3 more days, with a 12-
hour call-back, and without any con-
tinuing resolution, which will be in ef-
fect as of 2:30 tomorrow afternoon.

We are being asked to consent to this
agreement, where the final votes of
which will be some time in the midday;
and the House of Representatives, ac-
cording to the House rules and the Sen-
ate rules, then will be permitted to ef-
fectively recess without corresponding
necessary action by the Senate. And
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the particular groups that the majority
leader has addressed, their needs will
be left unattended.

I just want to know what the inten-
tion of the majority is going to be with
regard to those individuals, particu-
larly since the majority leader has in-
dicated to the minority leader that he
has every indication that he is going to
object to a clean continuing resolution.

This appears to be the only avenue
that is left open to us. I just learned a
few moments ago that this was the ac-
tion that was taken in the House. And
this is the inevitable action that will
result if the House takes off and we
pass this. Those individuals which the
majority leader has identified, they
will be left unattended while the House
of Representatives recesses and while
evidently we will be unable to take any
action. We will be foreclosed from tak-
ing any action too. And I find that that
is a troublesome response.

I want to say at this point, I know
that the majority leader has been very
positive and constructive in trying to
move the larger issue about the rec-
onciliation on the budget forward. I
think all of us understand that he has
tried to be and is a positive force to-
ward moving in that direction. So I am
not at this time trying to interrupt
that continued kind of effort.

But that really is independent from
the groups that the majority leader has
mentioned, from their needs being
served. I fail to see how we are going to
be able to reach any conclusion with
regard to those individuals because it
will require both bodies taking action.

Is that the understanding of the ma-
jority leader?

Mr. DOLE. It is my understanding—I
would have to check—but what hap-
pened in the House was simply to give
the Speaker authority to recess for 3-
day periods in accordance with their
rules. I do not believe the recess takes
effect at 2:30 tomorrow. It is my under-
standing our meeting at the White
House should end about 11:15, 11:30.

If we can accomplish something to-
morrow morning, which I believe we
can, then it would be my hope that the
House would then—either we amend
the bill that is over here with a CR or
they send us a CR. I am not an advo-
cate of shutting down the Government.
I never have been.

We have indicated in a letter to Sen-
ator WARNER and others that we would
support on this side and the House side
paying all those who were furloughed.
But I think we have a larger problem,
as pointed out by the Senator from
Massachusetts. If everything else fails,
I think the least we should do is take
up the bill that is now here concerning
veterans and add to it the other cat-
egories that might be affected.

Mr. KENNEDY. I appreciate that. So
that would be the intention of the ma-
jority leader.

I will not object to the request. I
want to commend the majority leader
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for that responsible action. I hope that
during the time between now and to-
morrow that he would use his persua-
sive powers, which he uses so fre-
quently around here, to encourage that
action be taken in a similar way by the
House of Representatives.

Mr. DOLE. I thank my colleague
from Massachusetts. I certainly will
make every effort. I am not certain I
will be successful, but I share many of
the views he has expressed.

The PRESIDING OFFICER. Is there
objection?

Mr. MOYNIHAN addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from New York.

Mr. MOYNIHAN. Mr. President, re-
serving the right to object, and I shall
not object, it would be the right of any
Senator to ask at this time that the
conference report to accompany H.R. 4,
the Personal Responsibility Act, be
read in its entirety by the clerk. Such
a reading would provide the first indi-
cation to most Senators of what is in
this conference report. It has been 3
full months since the bill passed the
Senate, but the conference committee
met only once, 2 months ago, October
24, and conducted no business at the
meeting other than opening state-
ments. The entire conference process
was conducted behind closed doors and
without participation by the minority,
which is one reason why there is not a
single Democratic signature on this
conference report.

I was able to obtain a copy of the
conference report only a few hours ago,
as the House completed its consider-
ation. We are woefully uninformed as
to the details, but may I say that all
any Senator needs to know about this
legislation is that it would repeal title
IV-A of the Social Security Act, Aid to
Families with Dependent Children, and
that it will be vetoed by President
Clinton. Mr. President, I do not object.

I simply want to make the point that
this partisan mode is not the way great
social-political issues are addressed
successfully in our country, and I hope
this will pass with the coming of
Christmas.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

UNANIMOUS-CONSENT
AGREEMENT—START II TREATY

Mr. DOLE. Mr. President, I further
ask unanimous consent that imme-
diately following the two votes, the
Senate proceed to executive session to
begin consideration of the START II
Treaty.

Let me indicate with reference to
that, there has been ongoing work that
I have been indirectly involved in, in
the past several days, to reach some
agreement on START II. As I under-
stand, there were seven or eight dif-
ferent issues that have been resolved.
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They are very close to getting agree-
ment. If that happens, it should not
take too long to dispose of the START
II Treaty.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

Mr. DASCHLE addressed the Chair.

The PRESIDING OFFICER. The mi-
nority leader.

UNANIMOUS-CONSENT REQUEST—
HOUSE JOINT RESOLUTION 134

Mr. DASCHLE. Mr. President, I asso-
ciate myself with the remarks made by
the distinguished Senator from Massa-
chusetts. Many of us have watched
with some dismay as the House contin-
ues to refuse to offer a resolution
which funds the Government. They
have now provided for a resolution
which only funds that part of the con-
tinuing resolution dealing with veter-
ans. We have no objection at all to the
veterans resolution coming to the floor
and passing it.

We would like to offer an amendment
which does that for everything else, in-
cluding the children and many others
who are adversely affected by this Gov-
ernment shutdown.

It is our hope that at some point, cer-
tainly before the end of the week, that
can be done and would like to see if it
could be done tonight.

So, Mr. President, I ask unanimous
consent that the Senate now proceed to
House Joint Resolution 134, the veter-
ans' continuing appropriations resolu-
tion; that the bill be read a third time
and passed, as amended, with an
amendment that will reopen the Gov-
ernment and keep it open until Janu-
ary 5, 1995; and that the motion to re-
consider be laid upon the table.

The PRESIDING OFFICER. Is there
objection?

Mr. DOLE. Mr. President, I do re-
serve the right to object and I shall ob-
ject, because it does not seem to me
this will serve any constructive pur-
pose at this time.

We are going back tomorrow. The
principals are going to meet on a bhal-
anced budget in 7 years. I am not cer-
tain what action the House will take
on this this evening, in any event.

As I indicated to the Senator from
Massachusetts, and I will again state
to the Democratic leader, it is my hope
we can make enough progress tomor-
row that we can do precisely what he
recommends. Maybe the date will not
be January 5. I do not know about that
date. It does seem to me we have made
progress today. If we make some in the
morning, perhaps we cannot only do
some other legislative business, but
also pass a continuing resolution.
Therefore, 1 object.

The PRESIDING OFFICER. Objec-
tion is heard.

Mr. DASCHLE. Mr. President, let me
just say, I hope as a result of the meet-
ing tomorrow at the White House we
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can move forward with some form of a
continuing resolution tomorrow. I
would like it to be a complete continu-
ing resolution, obviously, dealing with
veterans and children and the whole
range of those who are adversely af-
fected by this shutdown.

It must not go on. We simply cannot
leave with this matter left unresolved.
And so it is important that regardless
of what happens at the meeting tomor-
row, the Senate be on record in support
of a continuing resolution which com-
pletely funds the Government for a pe-
riod of time. I am hopeful the majority
leader and I can work together to make
that happen at some point tomorrow
under any set of circumstances.

I yield the floor.

Mr. DORGAN addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Nevada has the floor and
yielded to the two leaders for the pur-
pose of the unanimous-consent request.
Does the Senator from Nevada yield or
reclaim the floor?

Mr. DOLE. What is the pending busi-
ness now?

The PRESIDING OFFICER. Complet-
ing the statement of the Senator from
Nevada, the pending business will be
the conference report.

Mr. DORGAN. Mr. President, I sim-
ply want to make an inquiry of the ma-
jority leader. I wonder if the Senator
from Nevada will allow me to do that.

Mr. REID. I will, without losing my
right to the floor. We talked about
records. Senator DOLE talked about his
record. I think I have broken a record.
I have been here and yielded 12 times.
I will be happy to make it for the 13th.

[Laughter.]

Mr. DORGAN. Make mine the 14th.

Mr. REID. This is the 13th.

THE FARM BILL

Mr. DORGAN. Mr. President, I appre-
ciate the Senator yielding to me. I
would like to inquire of the majority
leader on the subject of the farm bill.
Senator DOLE comes from farm coun-
try, as many of us do in the Chamber,
and we face an unusual circumstance
toward the end of this year. This is the
year we normally would have written a
5-year farm plan. A plan has not been
written. One was in the original legis-
lation that was passed by the Senate
that was vetoed by the President, the
reconciliation bill.

Many of us are concerned, as are
farmers from across the country, about
what will be the decision of Congress,
what kind of circumstance might exist
for them and their lenders to antici-
pate with respect to planting next
year, what kind of support prices and
80 on.

I just rise to inquire of the majority
leader what his thinking is about the
movement of a farm bill or the exten-
sion of the current farm program for a
year. What is the current thinking of
the majority leader on that subject?
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Mr. DOLE. Obviously, I share the
concern expressed by the Senator from
North Dakota.

Let me first indicate, there will be no
more votes today, because I have had
inguiries.

It is my understanding that at 3:30 or
4 o'clock this afternoon, there was a
discussion of the so-called farm bill
with different representatives from the
White House and others who were
there. I would like to see it part of this
package that I hope we can agree on
that will give us a balanced budget but
still include the agriculture legisla-
tion. It is important not only to the
Midwest where we are from, but very
important to consumers in America
and other farmers across this country.

A l-year extension, if everything else
fails, might be an option. As the Sen-
ator knows, if that does not happen, we
go back to, what is it, 1948, 1949, which
would not be very productive, in my
view. It would be very high price sup-
ports. So I am hopeful that we can
work—we are working in a bipartisan
way. I say to the Democratic leader,
talking about when we get to agri-
culture, it must be one of the areas we
must agree on if we are going to come
together and pass a package.

Mr. DORGAN. I appreciate the an-
swer. I point out, as the Senator
knows, the urgency with which many
farmers view this process, whether it is
in or out of a reconciliation bill. I
think farmers and their lenders need
some understanding of what will be the
circumstances for their planting next
year, what might or might not be the
price support system.

I am not suggesting there is blame
here. I am suggesting somehow we need
to get to a decision and it might be the
extension of the current farm bill or it
might be a different plan put in the
reconciliation bill. If a reconciliation
bill does not occur, then would there be
a contingency and does the Senator
share the urgency many of us feel on
this floor about the need to resolve this
issue?

Mr. DOLE. I have been on the Ag
Committee—I think I have the record
of more service on the Ag Committee
than any other member on that com-
mittee. We have gone through this a
number of times. Certainly, it is very
important, very significant for Ameri-
ca's farmers. I feel, I hope, as deeply as
the Senator from North Dakota and
others in the Chamber, when we have
large numbers of farmers and ranchers
in our States. I hope we can reach some
conclusion. If not, we may have to look
at an extension for a year.

Mr. DORGAN. Thank you.

Mr. DOLE. Mr. President, if I can ask
the Senator from Nevada to yield just
one more time.

SENATOR BYRD'S COMMENTS

Mr. DOLE. Mr. President, I learned
in my absence my colleague from West
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Virginia, Senator BYRD, revealed that I
had tied the record for service as the
Republican leader. I had no idea that
was a fact. If Senator BYRD says it, I
know it is a fact because I know he
checked it very carefully. I want to
thank him for his gracious comments
and thank all of my colleagues who
have tolerated me during that—what is
it—10 years.

SECURITIES LITIGATION REFORM
ACT—VETO

The Senate continued with the recon-
sideration of the bill.

Mr. REID. Mr. President, I am here
to speak on the securities litigation
veto override. I want everyone in Ne-
vada to know that this is the same
issue that a few weeks ago Senator
BRYAN and I disagreed on. It is not a
new issue. You see, in Nevada, Mr.
President, it is news when Senator
BRYAN and Senator REID disagree on an
issue, so I repeat for the people of Ne-
vada this is the same issue; it is not a
new issue, because we vary so little in
our outlook on what is good Govern-
ment.

Mr. President, there are a lot of is-
sues today that perhaps I would rather
be debating, but the parliamentary
measure now before us is the securities
litigation. A balanced budget or wel-
fare reform would certainly be more
timely. There are a number of other is-
sues we should perhaps be dealing with.
But the matter that is now before this
body is a bipartisan piece of legislation
designed to curtail the filing of frivo-
lous security strike suits.

Yesterday, in the House of Rep-
resentatives, 83 Democrats voted to
override, joining the Republicans to ob-
tain, of course, over 300 House votes,
significantly more than enough to
override the President’s veto.

I am distressed that the President
has decided to veto this moderate, cen-
trist approach to litigation reform. I
am concerned that he has vetoed this
legislation for the wrong reasons.

I have reviewed closely his veto mes-
sage. It does not take very long to
read. It would appear he has found very
few substantive reasons for vetoing the
measure. I believe that the President of
the United States received very bad
staff advice. One need only look at a
number of editorials written this morn-
ing in the papers around the country.
One in the Washington Times today
says, among other things ‘‘According
to administration aides, the crucial
moment came when New York Univer-
sity Law School Professor John Sexton
visited the White House to personally
argue that the legislation should be ve-
toed.”

I do not know who John Sexton met
with, whether it was staff in the White
House or whether it was the President,
but if it were staff and the message was
carried to the President, it was pretty
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bad information because had the staff
properly advised the President, they
would have found that this man is not
really a law professor in the true sense
of the word but, rather, he is the dean
of a law school. In fact, if this advice
was delivered from a professor, as has
been stated, without clear vested inter-
ests on either side of the hotly con-
tested issue, then the staff gave the
President some pretty bad advice, be-
cause according to The Wall Street
Journal that is what decided things for
Mr. Clinton, because he received advice
without clear vested interests on either
side of the hotly contested issue.

I believe the staff gave the President
some very bad advice. Why? Because
Mr. Sexton is not just a professor at
New York University school of law, but
rather he is the dean of the school of
law.

One of the prime functions of the
dean of a law school is to raise money
for the law school. It is interesting to
note—and I think the President should
have known this—and it is too bad that
the staff did not tell him, that one of
the first major donations to New York
University School of Law during Mr.
Sexton's tenure as dean of the law
school was in 1990 when Mr. and Mrs.
Melvin Weiss donated $1 million to the
school, and then led a campaign to
raise another $5 million.

It is interesting to note, Mr. Presi-
dent, that this Mr. Weiss is the Weiss
in Milberg, Weiss, Bershad, Haynes &
Lerach.

So it seems to me that the staff and
the advisors that gave this information
to the President failed to tell him that
this man and his law school received $1

" million from Mr. Lerach’s law firm.
Then the same partner in the law firm
went ahead and helped raise $5 million.
So, I think it goes without saying that
he received some biased advice.

None of the objections were raised by
the White House prior to the vote on
the conference report. I understand it
is a large bill and that there may be
parts the White House disagrees with,
but the veto message was pretty
skimpy, Mr. President. It makes little
sense to reject this measure and all the
bipartisan efforts that went into draft-
ing it.

The current system encourages plain-
tiffs to file strike suits at will.

Mr, President, I think the President
got some bad advice. I think what he
should have done and what his staff
should have shown to him is a memo-
randum that is dated December 19, di-
rected to the President of the United
States, to the Office of White House
Counsel. In this, there would have been
a clear statement as to answering the
main problem the President said in his
very brief veto statement.

This memorandum was written by
Prof. Joseph A. Grundfest, of Stanford
School of Law. Professor Grundfest is a
man who can speak with some author-
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ity. He is not only a professor at Stan-
ford, one of the foremost law schools in
the entire world, but he joined Stan-
ford's faculty 5 years ago after having
served as Commissioner of the United
States Securities and Exchange Com-
mission. I will not go through his en-
tire resume, but he knows something
about securities.

What he said to the President is that
the pleading standard is faithful to the
second circuit’s test.

Indeed, I concur with the decision to elimi-
nate the Specter amendment language,
which was an incomplete and inaccurate
codification of case law in the circuit.

As is stated in a recent Harvard Law Re-
view article, codification of a uniform plead-
ing standard in 10b-5 cases would eliminate
the current confusion among circuits. The
Second circuit standard is among the most
thoroughly tested, and it also balances de-
terrence of unjustified claims with need to
retain a strong private right of action. In-
deed, the second circuit is widely respected
for its legal sophistication . . . .

This is the type of scholarly counsel
the President should have been pro-
vided by the staff. In fact, they were di-
rected to one of the law partners’
donatees, someone who had given the
law school large sums of money.

Mr. President, the current system en-
courages plaintiffs to file strike suits
at will. The system almost operates
like a pyramid scheme where investors
are encouraged to get in early but ulti-
mately lose out to the operators of the
scam—in this case, these attorneys.
How quick are these suits filed? We
heard statements this morning that
they have been filed within minutes of
the stock dropping. I heard a state-
ment today of 90 minutes.

In dismissing the Philip Morris secu-
rities litigation, the court in the
Southern District of New York, noted
that 10 lawsuits were filed within 2
business days of a drop in earnings
being announced. In one case, a suit
was filed within 5 hours of the an-
nouncement. They were slow. They
have beaten that by at least 3% hours.
In that case, the court states:

. in the few hours counsel devoted to
getting the initial complaints to the court-
house, overlooked was the fact that two of
them contained identical allegations, appar-
ently lodged in counsel’'s computer memory
of “fraud" form complaints, that the defend-
ants here engaged in conduct to prolong the
illusion of success . . . .

The judge, in that case, found it hard
to believe that the shareholders could
have contacted their lawyers to file
suit so quickly. The speed with which
they file these suits suggests that
these attorneys are constantly on a
hunt for any drop in a stock price. This
is really a form of Wall Street ambu-
lance chasing. The Philip Morris case
is, unfortunately, not the unusual. It is
a competitive business among a very
small group of lawyers. Each attempts
to get in on the bottom floor of each
action. They follow the old Chicago
corollary on elections: file early and
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file often. Why? Because the lawyer
that is designated the lead counsel by
the court is in the best position to col-
lect attorney’s fees.

Mr. President, in a single 44-month
period, one plaintiff's law firm alone
filed 229 separate 10b-5 suits around the
country, the equivalent of filing one
10b-5 every 4.2 business days. Almost T0
percent of the 10b-5 class actions filed
by Milberg Weis, the leading securities
litigation plaintiffs firm, over a 3-year
period were filed within 10 days of
when the stock price dropped.

Now, if you look at the editorial
today from the Wall Street Journal,
you find it quite interesting. They ask
rhetorically, why did President Clinton
veto this? They say, among other
things:

So what is the big show-stopper? Mr. Clin-
ton singles out several minor clauses, espe-
cially the language on ‘‘pleading require-
ments.”

I already addressed that:

This is the part of the bill designed to en-
sure that lawyers state a specific cause of ac-
tion . . . before being allowed to paw through
a company’s files. Mr. Clinton says he is pre-
pared to accept a higher pleading standard,
just not as high as the one called for here.

They go on to say:

This is why he vetoed the entire bill? Give
us a break. Even Sen. Dodd doesn’t buy it. In
a statement, he said, [Senator Dodd] **While
I respect the President's decision, frankly
I'm surprised at the reasons, raised at the
11th hour, which are relatively minor given
the real scope and degree of the strike-suit
problem. In fact, they have been resolved
over the course of the more than four years
it took to carefully craft this compromise,
bipartisan legislation.”

That is a statement from Senator
CHRIS DODD.

The Wall Street article goes on to
say:

If the Democrats are to put together a for-
ward-looking, next-century agenda that can
attract widespread support, they've got to
get off their bended knee before groups like
the trial lawyers.

Defrauded investors are not ade-
quately compensated because attor-
neys, not investors, control these class
actions. The average class action set-
tlement gives investors only 14 cents
for every dollar lost, while one-third of
each settlement and more goes to the
attorneys.

The legitimacy of the plaintiffs must
be examined. Some are clearly profes-
sional plaintiffs who lend their names
to any class action suit. One study of
229 cases showed 81 people were plain-
tiffs more than once. These are not ag-
grieved, injured parties, but profes-
sional plaintiffs, and the lawyers know
it.

If you do not believe me, Mr. Presi-
dent, listen to the words of one of the
plaintiff's attorneys who benefit from
the status quo. An attorney by the
name of William Barrett told Forbes
Magazine, ‘I have the best practice in
the world because I have no clients.”
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This might be funny if it were not so
true and so costly.

Just how expensive is maintaining
the status quo? One report stated that
it cost companies an average of $8.6
million in settlement fees, $700,000 in
attorney’s fees, and about 1,000 hours of
management time to settle the typical
frivolous securities suit.

Status quo means companies will
have to pay these costs rather than
create new products and, I submit, new
jobs.

Mr. President, who pays for these
costs? These costs are passed on to in-
vestors in the form of stock price de-
valuation and lower dividends. This un-
dermines the confidence of all inves-
tors in our capital markets.

Let us look at specific costs one com-
pany faced because of the current pro-
trial lawyer's laws. After one company,
called Adapt Technology, went public,
it was advised to carry $5 million in di-
rector and officer liability insurance.
This cost them $450,000 each year for
premiums. Prior to going public they
paid a few thousand dollars per year.
To be exact, less than $29,000. The addi-
tional insurance is needed because of
the virtual certainty that the company
will be sued for securities fraud within
a short time after going public, and
then they have to be concerned about
the different margins where the stock
falls. If Adapt did not have to pay this
additional liability insurance they say
they could hire at least five new engi-
neers.

I know there have been mayors and
other officials around the country who
have been given information, mostly
from these lawyers, that this is bad for
them. They write to me and others,
still talking about the original House
version of the bill which certainly is
not anything we have before us now,
saying this is not what they want.

I would like to refer to some people
who support this legislation because
there is lots of support of our people at
home who want this legislation ap-
proved. They want this veto over-
ridden.

Bill Owens, State treasurer of the
State of Colorado, in a letter states,
““The plaintiffs typically recover only a
small percentage of their claims and
the lawyers extract large fees for
bringing the suit. A system that was
intended to protect investors now
seems to benefit the lawyers."”

We also have a letter, part of a letter
from the State treasurer of Delaware.
Certainly Delaware—that is where
most corporations are formed—I think
we should give some credence to the
treasurer of the State of Delaware,
where she says, '‘Investors are also
being harmed by the current system as
it shortchanges people who are being
victimized by real fraud. The plaintiff's
lawyers who specialize in these cases
profit from bringing as many cases as
possible and quickly settling them, re-
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gardless of the merits. Valid claims are
being undercompensated in the current
system because lawyers have less in-
centive to vigorously pursue them."

Another State treasurer, Judy
Topinka, from the State of Illinois, in
a letter to Senator MOSELEY-BRAUN
writes, ‘“Because shareholders are on
both sides of this litigation it merely
transfers wealth from one group of
shareholders to another. However it
wastes millions of dollars in company
resources for legal expenses and other
transaction costs that otherwise could
be invested to yield higher returns for
company investors."

‘““The concern about and reaction to
meritless lawsuits has caused account-
ants, lawyers and insurance companies
to insure their directors with price
tags ultimately paid by the consumer
and investing public including a large
part of our retirees and pension hold-
ers."” So says Joe Malone, Treasurer of
the Commonwealth of Massachusetts.

The treasurer of North Carolina: *I
agree,” he says, "‘that the current se-
curities fraud litigation system is not
protecting investors and needs re-
form."”

The treasurer of the State of Ohio
and the treasurer of the State of Or-
egon say similar things. The treasurer
of the State of South Carolina, the
treasurer of the State of Wisconsin, the
treasurer of the State of California
state similar things.

So, if we look to our States for guid-
ance we should follow what our treas-
urers say.

But there are others who support this
securities litigation reform and there
would be many more that would sup-
port the securities litigation reform
had they not been given such bad infor-
mation early on that scared them to
death. The information was given to
them by these lawyers who make a for-
tune with these security litigation law-
suits. Supporters of the securities liti-
gation reform, I will read off a few of
the names: American Business Con-
ference, American Electronics Associa-
tion, American Financial Services As-
sociation, American Institute of Cer-
tified Public Accountants, Association
for Investment Management and Re-
search, Association of Private Pension
and Welfare Plans, Association of Pub-
licly-traded Companies, BIOCOM—for-
merly Biomedical Industry Council—
Biotechnology Industry Association,
Business Round Table, Commissioner
of Corporations of the State of Califor-
nia, Champion International Pension
Plan—one of the largest in the United
States—Director of Revenues of the
city of Chicago, Coalition to Eliminate
Abusive Security Suits, Connecticut
Retirement and Trust Fund, Eastman
Kodak Retirement Plan, Electronics
Industries Association, chief adminis-
trative officer of the State of Florida,
Information Technology Association of
America, Massachusetts Bay Transpor-
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tation Association, National Associa-
tion of Investors Corp., National Asso-
ciation of Manufacturers, National In-
vestor Relations Institute, National
Venture Capital Association, Governor
of the State of New Mexico, Comptrol-
ler of the City of New York, New York
City Pension Funds, Oregon Public
Employees Retirement System, Public
Securities Association, Securities In-
dustries Association, Semiconductor
Industry Association, Silicon Valley
Chief Executives Association, Software
Publishers Association, Teachers Re-
tirement System of Texas, Washington
State Investment Board—just to name
a few of those that want something to
happen, namely that this veto be over-
ridden.

There are a lot of good reasons to
support this measure. Frivolous strike
suits are not simply windfalls to un-
scrupulous attorneys, but they are
costing our Nation jobs. They are in-
hibiting the development of high tech-
nology in every State in the Union. It
is almost a certainty that start-up
companies will get, with the formation
of the company—a strong chance that
soon thereafter there will be a securi-
ties class action lawsuit after they
have gone public. The information pro-
vided to the Senate Banking Commit-
tee indicates that 19 of the largest 30
companies in Silicon Valley have been
sued since 1988.

According to another study, 62 per-
cent of all entrepreneurial companies
that went public since 1986 have been
sued. This was by 1993, when the
records were made available to us. In
the last year and a half, I will bet we
are nearing 80 or 90 percent. They file
them almost as fast as they can. This
is just in Silicon Valley.

So, as one of the Senators from Ne-
vada, I find this disappointing. There
are other reasons for supporting this
legislation. By discouraging frivolous
security suits, companies can use their
capital to increase shareholder returns.
They could expand research and devel-
opment. They could create new jobs.
The conference report also ensures that
victims of securities fraud and not
their lawyers are winners.

I think that one reason we are hear-
ing the screaming from these lawyers
is that under this conference report,
under this legislation, the people who
will benefit if they have been cheated
will be the people who have been cheat-
ed, not the lawyers and the profes-
sional plaintiffs. Too often these attor-
neys collect millions of dollars while
their clients collect only pennies.

What about investors? Investors are
harmed by the status quo because com-
panies are reluctant to provide esti-
mates about future performance for
fear they will be sued. The conference
report remedied this by providing for
the safe harbor, while the Chairman of
the SEC said he approved this.
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Let us also talk about the work done
on this legislation by the senior Sen-
ator from the State of Connecticut. I
remind my colleagues, my Democratic
colleagues who voted for this measure
originally, that this issue is not about
supporting the President. This issue is
about supporting the chairman of the
Democratic National Committee, who
has spent countless hours working on
this legislation, drafting this legisla-
tion, debating this legislation, and who
worked with the White House up to the
very end to get their approval on what
was done. So this is not a question
about supporting the President. It is a
question of those who originally sup-
ported this bill yanking the rug out
from somebody who has worked very
hard on this legislation. He has done so
in consultation with the White House.
The White House has been included
from the very beginning. That is a trib-
ute to the senior Senator from Con-
necticut.

He was instrumental in including the
White House in developing this legisla-
tion. There have been good-faith efforts
to consult with the administration
every step of the way. And when this
legislation left the Senate, the senior
Senator from Connecticut said, *‘I will
support this legislation when it comes
back from conference only if it
matches what we have done here in the
Senate.” That is, that it follows what
we have done here in the Senate.

Certainly that is what it did. The
Senate position was what was adopted.
The President’'s weak ideas for vetoing
this, we have gone over.

There are people who do not like this
legislation, and I respect them for that.
I respect them for that. But those peo-
ple who supported this legislation ini-
tially should understand that one of
our leaders, Senator DoDD, has spent a
great deal of time and effort on this
legislation and he does not deserve any
of the 18 Democratic Senators who
voted for this to have jerked the rug
out from under him. He deserves more
than that. He works on a daily basis for
all Democratic Senators. But certainly
let us not do this to him. As chairman
of the DNC, he is probably more in
sync with the desires of the body poli-
tic than the rest of us. He knows what
direction our party should be headed,
and he realizes that the centrist com-
monsense proposals, such as we are
now asking of the majority of this Sen-
ate should be given our support.

I ask my Democratic colleagues to
consider this when voting on the over-
ride. Consider the work that has gone
into this by the senior Senator from
Connecticut.

This is needed legislation that will do
much good. This will put some lawyers
out of the kind of work they have been
doing making fortunes. They may have
to get another practice, or another
type of law, or maybe start doing work
in which they get paid on an hourly
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basis. But in the long run, it will also
create many new jobs and benefit small
investors. It represents the moderate
centrist approach to legislating that
we ought to be engaged in here.

I respect the opposition to this legis-
lation. There are some people who sim-
ply did not like it to begin with. It is
a very small minority. But I respect
them for that. But those that sup-
ported this legislation on this side of
the aisle should stick with our leader
on this issue, that is, Senator DoODD
who has spent so much time on this
legislation.

This legislation does not represent
the ideology of the liberal left or the
radical right. It represents a common-
sense, bipartisan consensus, and I be-
lieve that is what the voters sent us
here to do.

There is speculation as to why it was
vetoed. I am not going to engage in
that other than to say that the Presi-
dent got some real bad advice. The ab-
sence of persuasion in the veto message
does little to quell any speculation.

I must say, however, that the death
of this legislation only benefits a very
small group of lawyers who have ruth-
lessly exploited current laws. They do
s0 to the detriment of small investors
and those who have legitimate claims.
Their access to money has endowed
them with tremendous influence in this
debate, and I believe that is regret-
table.

I believe, Mr. President, that this
legislation is fair. I think it is directly
going to help clear up an area of law
that needs clearing up.

To those people who are talking
about investors not being protected, I
repeat that Senator DoDD went to
great lengths to work with the wvast
majority of people on the other side of
the aisle, with the White House, and a
number of Senators on this side, mak-
ing sure that investors would still be
protected. Investors will be protected,
but the lawyers who have been getting
these exorbitant fees will not be pro-
tected if this veto is overridden, which
I hope it is. :

PERSONAL RESPONSIBILITY AND
WORK ACT OF 1995—CONFERENCE
REPORT

The PRESIDING OFFICER. Under
the previous order, the clerk will re-
port the conference report.

The legislative clerk read as follows:

The committee on conference on the dis-
agreeing votes of the two Houses on the
amendments of the Senate to the bill (H.R. 4)
to restore the American family, reduce ille-
gitimacy, control welfare spending and re-
duce welfare dependence, having met, after
full and free conference, have agreed to rec-
ommend and do recommend to their respec-
tive Houses this report, signed by a majority
of the conferees.

The PRESIDING OFFICER. Without
objection, the Senate will proceed to
the consideration of the conference re-
port.
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(The conference report is printed in
the House proceedings of the RECORD of
December 20, 1995.)

Mr. MOYNIHAN. Mr., President, I
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. ROTH. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ROTH. Mr. President, sometime
ago the American people reached a
turning point concerning welfare re-
form. They understand that despite
having spent over $5 trillion over the
past 30 years, the welfare system is a
catastrophic failure.

In 1965, 15.6 percent of all families
with children under the age of 18 had
incomes below the poverty level. And
in 1993, 18.5 percent of families with
children under the age of 18 were under
the Federal poverty level. The system
created to end poverty has helped to
bring more poverty. By destroying the
work ethic and undermining the forma-
tion of family, the welfare system has
lured more Americans into a cruel
cycle of dependency. The size and cost
of the welfare programs are at histori-
cally high levels and are out of control.
Federal, State, and local governments
now spend over $350 billion on means-
tested programs.

Between 1965 and 1992, the number of
children receiving AFDC has grown by
nearly 200 percent. Yet, the entire pop-
ulation of children under the age of 18
has declined—declined by 5.5 percent
over this same period. More than 1.5
million children have been added to the
AFDC caseload since 1990. And if we do
nothing, if we do nothing to reform it,
the number of children receiving AFDC
is expected to grow from 9.6 million
today to 12 million within 10 years.

That is what the future holds if the
current system is allowed to continue.
A welfare system run by Washington
simply costs too much and produces
too little in terms of results.

Twenty years ago, 4.3 million people
received food stamp benefits. In 1994,
that number had grown to 27.5 million
people, an increase of more than 500
percent. And between 1990 and 1994
alone, the number of people receiving
food stamps grew by nearly 7.5 million
people.

In 1974, the Supplemental Security
Income Program was established to re-
place former programs serving low-in-
come elderly and disabled persons. SSI
was considered to be a type of retire-
ment program for people who had not
been able to contribute enough for So-
cial Security benefits. Of the 3.9 mil-
lion recipients in 1974, 2.3 million were
elderly adults. The number of elderly
adults has actually declined by 36 per-
cent.
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But consider this: In 1982, noncitizens
constituted 3 percent of all SSI recipi-
ents. By 1993, noncitizens constituted
nearly 12 percent of the entire SSI
caseload. Today, almost 1 out of every
four elderly SSI recipients is a nonciti-
zen.

Before 1990, the growth in the num-
ber of disabled children receiving SSI
was moderate, averaging 3 percent an-
nually since 1984. Then, in the begin-
ning of 1990, and through 1994, the
growth averaged 25 percent annually
and the number trimmed to nearly
900,000 children. The number of dis-
abled children receiving cash assist-
ance under the Supplemental Security
Income Program has increased by 166
percent since 1990 alone. The maximum
SSI benefit is greater than the maxi-
mum AFDC benefit for a family of
three in 40 States.

Welfare reform is necessary today be-
cause while the rest of the Nation has
gone through a series of social trans-
formations, the Federal bureaucracy
has been left behind, still searching in
vain for the solution to the problems of
poverty. It simply will not be found in
Washington.

Our colleague, Senator MOYNIHAN,
has reminded us on a number of occa-
sions that the AFDC Program began 60
years ago as a sort of widow's pension.
Consider that the AFDC Program cost
$697 million in 1947 measured in con-
stant 1995 dollars. In 1995, the Federal
Government spent $18 billion on the
AFDC population, an increase of 2,500
percent measured in constant dollars.

Now, the AFDC Program was origi-
nally intended to be a modest means to
keep a family together in dignity. But
much has changed since then and the
system has become a cruel hoax on our
young people. It has torn families
apart and left them without the dig-
nity of work.

Washington does not know how to
build strong families because it has for-
gotten what makes families strong. It
has failed to understand the con-
sequences of idleness and illegitimacy.

Last March, the House of Representa-
tives charted an ambitious course for
welfare reform in the 104th Congress.
H.R. 4, the Personal Responsibility Act
of 1995, was a bold challenge to all of
us. It was a creative and comprehen-
sive response to the many problems we
currently face in the complex welfare
system.

Since then, the Senate has continued
the national debate and built on the
blueprint provided by the House. Just 3
months ago, the Senate demonstrated
that it recognized dramatic and sweep-
ing reforms are necessary. The Work
Opportunity Act passed the Senate
with an overwhelming and bipartisan
vote of 87 to 12.

Today, I am here to present to the
Senate and to the American people
H.R. 4, the Personal Responsibility and
Work Opportunity Act of 1995. H.R. 4
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ends the individual entitlement to Fed-
eral cash assistance under the current
AFDC Program. It also caps the total
amount of Federal funding over the
next 7 years. These are the critical
pieces of welfare reform which will in-
stitute dramatic changes the American
people want.

These two provisions are the key to
everything else which will transpire in
the States. They make all other re-
forms possible. They guarantee the na-
tional debate about work and family
will be repeated in every statehouse.
Fiscal discipline will force the State to
set priorities. Block grants will provide
them with the flexibility needed to de-
sign their own system to break the
cycle of dependency. And most impor-
tantly, this legislation restores the
work ethic and reinforces the value of
the family as the fundamental cell of
our society.

Mr. President, after decades of re-
search and rhetoric, it is indeed time
to end welfare as we know it. This wel-
fare reform initiative is built on three
basic platforms and contains all the
necessary requirements of authentic
welfare reform.

First, individuals must take respon-
sibility for their lives and actions. The
present welfare system has sapped the
spirit of so many Americans because it
rewards dependency. It has also al-
lowed absent parents to flee their
moral and legal obligations to their
children. This legislation ends the indi-
vidual entitlement to public assistance
and provides for a stronger child sup-
port enforcement mechanism.

Second, it restores the expectation
that people who can help themselves
must help themselves. For far too long,
welfare has been more attractive than
work. This legislation corrects the mis-
takes of the past which allowed people
to avoid work. We provide additional
funding for child care and incorporate
educational and training activities to
help individuals make the transition
from welfare to work. Under this legis-
lation, welfare recipients will know
that welfare will truly be only a tem-
porary means of support and must pre-
pare themselves accordingly.

Finally, this legislation transfers
power from Washington back to the
States where it belongs. This will yield
great dividends to recipients and tax-
payers alike. As the power is drained
from Washington, Americans should
eagerly anticipate the reciprocal ac-
tions that take place in the States.
States will find more innovative ways
to use this money to help families than
Washington ever imagined.

Freed from the current adversarial
system, the States will be able to de-
sign their own unigque methods to help
families overcome adversity. The cur-
rent system insults the dignity of indi-
viduals by demanding a person prove
and maintain destitution. States will
reverse this disordered thinking and
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raise expectations by shifting the em-
phasis from what a person cannot do to
what a person can do.

On balance, you will find that the
conference reflects the work of the
Senate on the major issues within the
Finance Committee jurisdiction. And
as you examine the individual parts
and the bill as a whole, I believe you
will find we have been responsive to
the concerns of the Senate.

The conference report provides the
right mixture of flexibility to the
States but still retains appropriate ac-
countability. And I think the States
will find this transfer of power to be a
reasonable challenge.

Here are the major specific items in-
cluded in title I which creates the new
block grants to States for temporary
assistance for needy families with
minor children.

Each State is entitled to receive its
allocation of a national cash welfare
block grant which is set at $16.3 billion
each year, and in return the States are
required to spend at least 75 percent of
the amount they spent on cash welfare
programs in 1994 over the next 5 years.

In terms of funding, the States will
be allowed to choose the greater of
their average for the years 1992 to 1994
or their 1994 level of funding or their
1995 level of funding. By allowing the
States to use their 1995 funding level,
we have increased Federal spending for
the block grant by $3.5 billion over the
Senate-passed bill. We have maintained
the $1 billion contingency fund.

The States will be required to meet
tough but reasonable work require-
ments. In 1997, the work participation
rate will be 20 percent. This percentage
will increase by 5 percentage points
each year. By the year 2002, half of the
State total welfare caseload must be
engaged in work activities. As provided
by the Senate bill, States will be re-
quired to enforce ‘‘pay for perform-
ance.”" If a recipient refuses to work, a
pro rata reduction in benefits will be
made.

We provide the resources to make
this possible with $11 billion in manda-
tory child care funds for welfare fami-
lies. Let me repeat. The conference re-
port includes $1 billion more for child
care than the Senate welfare bill.

Another $7 billion in discretionary
funds are provided to assist low-income
working families. There will be a single
block grant administered through the
child care and development block
grant, but guaranteed funding for the
welfare population.

The House has agreed to accept the
Senate definition of work activities to
include vocational training.

The House has agreed to drop its
mandatory prohibition on cash assist-
ance to teenage mothers. As under the
Senate bill, this will be an option for
the States to determine. The House has
accepted the Senate authorization for
the creation of second chance homes
for unmarried young mothers.
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The family cap provision has been
modified from both positions. Under
the new proposal, States will not be
permitted to increase Federal benefits
for additional children born while a
family is on welfare. However, each
State will be allowed to opt out of this
Federal prohibition by passing State
legislation.

The sweeping reforms in child sup-
port enforcement has unfortunately
been overlooked in the public debate.
This has been an important area of bi-
partisan action and an important
method of assisting families to avoid
and escape from poverty.

We are strengthening the enforce-
ment mechanism in several ways. In
general, the conference report more
closely reflects the Senate bill. We rec-
onciled several of the differences be-
tween the House and Senate on items
such as the Director of New Hires and
the expansion of the Federal Parent
Locator Service simply by choosing a
midpoint. We have increased funding
over the Senate bill for the continued
development costs of antomation from
$260 to $400 million.

One particular child support enforce-
ment issue which may be of interest to
you is the distribution of child support
arrears. Beginning October 1, 1997, all
post-assistance arrears will be distrib-
uted to the family before the State. As
of October 1, 2000, all preassistance ar-
rears will go to the family before the
State will be allowed to recoup its
costs.

We believe that improving child sup-
port collection will greatly assist fami-
lies in avoiding and escaping poverty.

The American Bar Association
strongly supports our child support en-
forcement changes. The ABA recently
wrote that, “‘if these child support re-
forms are enacted, it will be an historic
stride forward for children in our na-
tion.” Mr. President, we cannot afford
to miss this historic opportunity.

SSI is now the largest cash assist-
ance program for the poor and one of
the fastest growing entitlement pro-
grams. Program costs have grown 20
percent annually in the past 4 years.
Last year, over 6 million SSI recipients
received nearly $22 billion in Federal
benefits and over $3 billion in State
benefits. The maximum SSI benefit is
greater than the maximum AFDC bene-
fit for a family of 3 in 40 States.

The conference agreement contains
the bipartisan changes in the definition
of childhood disability contained in the
Senate-passed welfare reform bill. I am
pleased we have addressed this problem
on common ground.

The conference rejected the House
block grant approach. All eligible chil-
dren will continue to receive cash as-
sistance. We retain our commitment to
serving the disabled while linking as-
sistance to need.

For children who become eligible in
the future, there will be a two-tier sys-
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tem of benefits. All children will re-
ceive cash benefits. Those disabled
children requiring special personal as-
sistance to remain at home will receive
a full cash benefit. For families where
the need is not as great, such children
will receive 75 percent of the full bene-
fit.

No changes in children’s benefits for
SSI will take place before January 1,
1997. This will allow for an orderly im-
plementation and protect the interests
of current recipients.

These changes will restore the
public’s confidence in this program and
maintain our national commitment to
children with disabilities.

Current resident noncitizens receiv-
ing benefits on the date of enactment
may continue to receive SSI, food
stamps, AFDC, Medicaid, or title XX
services until January 1, 1997. After
January 1, 1997, current resident non-
citizens may not receive food stamps or
SSI unless they have worked long
enough to qualify for Social Security.
States will have the option of restrict-
ing AFDC, Medicaid, and title XX bene-
fits.

Legal noncitizens arriving after the
date of enactment are barred from re-
ceiving most Federal means-tested
benefits during their first 5 years in
the United States. SSI and food stamps
will remain restricted until citizenship
or until the person has worked long
enough to qualify for Social Security.
The States have the option to restrict
AFDC, Medicaid, and title XX benefits
after 5 years.

Mr. President, it is time to correct
the fundamental mistakes made by the
welfare system over the past three dec-
ades. All too often, the system simply
assumes that if a person lacks money,
he or she also lacks any means of earn-
ing it. The present welfare system
locks families into permanent depend-
ency when they only needed a tem-
porary hand up. It creates poverty and
dependence by destroying families and
initiative. To end welfare as we know
it, we must put an end to the system
which has done so much to trap fami-
lies into dependence. The Personal Re-
sponsibility and Work Opportunity Act
of 1995 will accomplish precisely these
goals.

From the early days of his adminis-
tration, President Clinton promised
welfare reform to the American people.
H.R. 4 meets all principles he has out-
lined for welfare reform. If the Presi-
dent vetoes H.R. 4, he will be preserv-
ing a system which costs and wastes
billions of taxpayers’ dollars. More im-
portantly, however, if the President ve-
toes H.R. 4, he will be accepting the
status quo in which another 2% million
children will fall into the welfare sys-
tem.

On January 24, 1995, President Clin-
ton declared at a joint session of Con-
gress, “‘Nothing has done more to un-
dermine our sense of common respon-
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sibility than our failed welfare sys-
tem."

Mr. President, vetoing welfare reform
will seriously undermine the American
people’s confidence in our political sys-
tem. The American people know the
present welfare system is a failure.
They are also tired of empty rhetoric
from politicians. Words without deeds
are meaningless. The time to enact
welfare reform is now.

Mr. President, I yield back the floor.

Mr. MOYNIHAN addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from New York.

Mr. MOYNIHAN. Mr. President, just
as a point of inquiry, we have 3 hours
this evening, and I assume it will be
equally divided? Is that agreeable to
my friend, the distinguished chairman?

Mr. ROTH. That is correct. That is
my understanding.

The PRESIDING OFFICER. That is
correct.

Mr. MOYNIHAN. Mr. President, first,
may I express my appreciation for the
thoughtfulness and sincerity with
which the Senator from Delaware has
addressed this troubled issue. It is not
necessarily the mode of address in
these times with regard to this subject.
And if I do not agree with him, it is not
for lack of respect for his views. He
knows that.

He mentioned the subject of a presi-
dential veto, sir. And I must say that
there will be such. The President this
morning issued a statement saying
that, “If Congress sends me this con-
ference report, I will veto it and insist
that they try again.” And I hope we
will try again.

He spoke to the idea that, as he says
as he concludes, ‘‘My administration
remains ready at any moment to sit
down in good faith with Democrats and
Republicans in Congress to work out a
real welfare reform plan.”

May I say in that regard, first of all,
that it is disappointing considering the
degree of bipartisan efforts we have
made with respect to the Social Secu-
rity Act. As the Senator from Delaware
stated, this bill would repeal the indi-
vidual entitlement under title IV-A of
the Social Security Act, the Aid to
Families with Dependent Children pro-
gram.

The conference report before
states:

The committee on conference on the dis-
agreeing votes of the two Houses on the
amendments of the Senate to the bill (H.R.
4), to restore the American family, reduce il-
legitimacy, control welfare spending and re-
duce welfare dependence, having met, after
full and free conference, have agreed to rec-
ommend—

Full and free conference? No, Mr.
President. There was one meeting of
the conferees on October 24, 2 months
ago. We took the occasion to make
opening statements, and the con-
ference, as such, has never met since.
We received a copy of this report late
this afternoon. This is no way to ad-
dress a matter of this consequence. Let

us
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me, if I may, state to you what con-
sequence I refer to.

It is possible to think of the problem
of welfare dependency, an enormous
problem, as somehow confined to parts
of our society and geography, the
inner-city, most quintessentially. It is
certainly concentrated there but by no
means confined there.

The supplemental security income
provision, established in 1974, is what is
left of President Nixon’s proposal for
the Family Assistance Plan that would
have created a guaranteed level of in-
come. I remarked earlier, a quarter
century ago I found myself working
with our masterful majority leader in
this purpose—the children were left
out. But we established a guaranteed
income for the aged, the blind and dis-
abled and later expanded it greatly for
children. But, basically, the provision
to replace AFDC with a negative in-
come tax was dropped.

In the course of the 1960's we devel-
oped a new set of initiatives, in par-
ticular the Economic Opportunity Act
of 1965. We had learned, as a matter of
social inquiry, that there is just so
much you can do with a one-time sur-
vey of the population to understand
the condition of that population. You
can extrapolate, you can use your
mathematical skills as much as pos-
sible, sampling and surveying periodi-
cally. But we said, if you are going to
learn more, you are going to have to
follow events over time. Longitudinal
studies, as against vertical. The distin-
guished Presiding Officer knows those
words from his experience as an applied
economist in the world of business. In
1968, we established the panel study of
income dynamics at the University of
Michigan at the Survey Research Cen-
ter, and they have been following a
panel of actual persons, with names
and addresses, for almost 30 years. We
now know something about how peo-
ple's incomes go up and down, and

such.

A distinguished social scientist, Greg
J. Duncan, at Northwestern University
and Wei-Jun Jean Yeung of the Univer-
sity of Michigan have calculated the
incidence of welfare dependency in our
population for the cohort, by which we
mean people born, between 1973 and
1975. These people will be just going
into their twenties and out of age of
eligibility.

Mr. President, of the American chil-
dren born from 1973 to 1975, now just
turning 20, 24 percent had received
AFDC benefits at some point before
turning 18. That includes 19 percent of
the white population and 66 percent of
the black population. Do not ever for-
get the racial component in what we
are dealing with.

If you include AFDC, supplemental
security income, and food stamps, you
find that 39 percent of your children, 81
percent of African-Americans and 33
percent of whites—received benefits at
some point in their youth.
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Problems of this magnitude deserve
careful analysis and careful response.
That is why persons whose voices have
been most persuasive in this debate,
those asking, “What are you doing?”
have been conservative social analysts,
social scientists. James Q. Wilson at
the University of California, Los Ange-
les, for example; Lawrence Mead on
leave at Princeton. His chair is at New
York University. And George Will, a
thoughtful conservative, who had a col-
umn when we began this discussion
last September called ““Women and
Children First?" He said:

As the welfare reform debate begins to
boil, the place to begin is with an elemental
fact: No child in America asked to be here.

No child in America asked to be here.

Each was summoned into existence by the
acts of adults. And no child is going to be
spiritually improved by being collateral
damage in a bombardment of severities tar-
geted at adults who may or may not deserve
more severe treatment from the welfare sys-
tem.

We are talking about these children.

I ask unanimous consent that this
column be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the Washington Post, Sept. 14, 1995]

WOMEN AND CHILDREN FIRST?
(By George F. Will)

As the welfare reform debate begins to
boil, the place to begin is with an elemental
fact: No child in America asked to be here.

Each was summoned into existence by the
acts of adults. And no child is going to be
spiritually improved by being collateral
damage in a bombardment of severities tar-
geted at adults who may or may not deserve
more severe treatment from the welfare sys-
tem.

Phil Gramm says welfare recipients are
people “in the wagon' who ought to get out
and "‘help the rest of us pull.” Well. Of the 14
million people receiving Aid to Families
with Dependent Children, 9 million are chil-
dren. Even if we get all these free riders into
wee harnesses, the wagon will not move
much faster.

Furthermore, there is hardly an individual
or industry in America that is not in some
sense ‘“‘in the wagon," receiving some federal
subvention. If everyone gets out, the wagon
may rocket along. But no one is proposing
that. Instead, welfare reform may give a
whole new meaning to the phrase “women
and children first."

Marx said that history's great events ap-
pear twice, first as tragedy, then as farce.
Pat Moynihan worries that a tragedy visited
upon a vulnerable population three decades
ago may now recur, not as farce but again as
tragedy.

Moynihan was there on Oct. 31, 1963, when
President Kennedy, in his last signing cere-
mony, signed legislation to further the ‘‘de-
institutionalization" of the mentally ill. Ad-
vances in psychotropic drugs, combined with
“‘community-based programs,” supposedly
would make possible substantial reductions
of the populations of mental institutions.

But the drugs were not as effective as had
been hoped, and commmunity-based programs
never materialized in sufficient numbers and
sophistication. What materialized instead
were mentally ill homeless people. Moynihan
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warns that welfare reform could produce a
similar unanticipated increase in children
sleeping on, and freezing to death on, grates.

Actually, cities will have to build more
grates. Here are the percentages of children
on AFDC at some point during 1993 in five
cities: Detroit (67), Philadelphia (57), Chicago
(46), New York (39), Los Angeles (38). “There
are,”” says Moynihan, ‘‘not enough social
workers, not enough nuns, not enough Salva-
tion Army workers" to care for children who
would be purged from the welfare rolls were
Congress to decree (as candidate Bill Clinton
proposed) a two-year limit for welfare eligi-
bility.

Don't worry, say the designers of a brave
new world, welfare recipients will soon be
working. However, 60 percent of welfare fam-
ilies—usually families without fathers—have
children under 6 years old. Who will care for
those children in the year 2000 if Congress
decrees that 50 percent of welfare recipients
must by then be in work programs? And
whence springs this conservative Congress's
faith in work programs?

Much of the welfare population has no fam-
ily memory of regular work, and little of the
social capital of habits and disciplines that
come with work. Life in, say, Chicago's Rob-
ert Taylor housing project produces what so-
ciologist Emil Durkheim called “a dust of
individuals,” not an employable population.
A 1994 Columbia University study concluded
that most welfare mothers are negligibly
educated and emotionally disturbed, and 40
percent are serious drug abusers. Small won-
der a Congressional budget Office study esti-
mated an annual cost of $3,000 just for mon-
itoring each worldfare enrollee—in addition
to the bill for training to give such people
elemental skills.

Moynihan says that a two-year limit for
welfare eligibility, and work requirements,
might have worked 30 years ago, when the
nation’s illegitimacy rate was 5 percent, but
today it is 33 percent. Don't worry, say re-
formers, we'll take care of that by tinkering
with the incentives: there will be no pay-
ments for additional children born while the
mother is on welfare.

But Nicholas Eberstadt of Harvard and the
American enterprise Institute says: Suppose
today's welfare policy incentives to illegit-
imacy were transported back in time to
Salem, Mass., in 1660. How many additional
illegitimate births would have occurred in
Puritan Salem? Few, because the people of
Salem in 1660 believed in hell and believed
that what today are called “disorganized
lifestyles' led to hell. Congress cannot legis-
late useful attitudes.

Moynihan, who spent August writing his
annual book at his farm in Delaware County,
N.Y., notes that in 1963 that county's illegit-
imacy rate was 3.8 percent and today is 32
percent—almost exactly the national aver-
age. And no one knows why the county
(which is rural and 98.8 percent white) or the
nation has so changed.

Hence no one really knows what to do
about it. Conservatives say, well, nothing
could be worse than the current system.
They are underestimating their ingenuity.

Mr. MOYNIHAN. I thank the Chair.

Mr. President, in our family, we have
had the great privilege and joy since
the years of the Kennedy administra-
tion to have a home, an old farmhouse
on a dairy farm in up-State New York,
Delaware County, where the Delaware
River rises. Mormonism had some of its
origins on the banks of the Susque-
hanna in our county.
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The population of Delaware County
is largely Scots, the one main group
that you can identify. This was sheep
raising country in the 19th century.
Presbyterian churches are everywhere.
It is not so very prosperous, but more
so now than when we moved there. In
1963, 3.5 percent of live births in Dela-
ware County were out of wedlock; in
1973, 5.1; 1983, 16.6; 1993, 32.6. We are, in
fact, above the national average in this
rural traditional society.

We talk so much about how the wel-
fare system has failed. Mr. President,
the welfare system reflects a much
larger failure in American society, not
pervasive, but widespread, which we
had evidence of, paid too little atten-
tion to, but still do not truly under-
stand. It will be the defining issue of
this coming generation in American so-
cial policy and politics.

There is nothing more dangerous to
writer Daniel Boorstin, that most emi-
nent historian, former Librarian of
Congress, who said that it is not igno-
rance that is the great danger in soci-
ety, it is ‘‘the illusion of knowledge."
The illusion exists where none exists. I
have spent much of my lifetime on this
subject and have only grown more per-
plexed.

In the Department of Labor under
Presidents Kennedy and Johnson, we
began the policy planning staff and
picked up the earthquake that shut-
tered through the American family. We
picked up the first trembles. If you told
me the damage would be as extensive
as it is today, 30 years ago if I was told
what would be the case, I would have
said no, no, it would never get that
way. It has.

Now, we did make an effort. We did,
indeed, do something very consider-
able, and in 1988, by a vote of 96 to 1, we
passed out of this Chamber the Family
Support Act, which President Reagan
signed in a wonderful ceremony. Gov-
ernor Clinton was there, Governor Cas-
tle for the Governors’ Association, in a
Rose Garden ceremony, October 13. He
said:

I am pleased to sign into law today a major
reform of our Nation’s welfare system, the
Family Support Act. This bill represents the
culmination of more than 2 years of effort
and responds to the call in my 1986 State of
the Union message for real welfare reform—
reform that will lead to lasting emanci-
pation from welfare dependency.

The act says of parents:

We expect of you what we expect of our-
selves and our own loved ones: that you will
do your share in taking responsibility for
your life and the lives of the children you

bring into the world.
First, the legislation improves our system

of securing support from absent parents. Sec-
ondly, it creates a new emphasis on the im-
portance of work for individuals in the wel-
fare system.

All we are saying all this year has
been what President Reagan said. We
put that legislation into place.

I offered on the floor a bill to bring it
up to date, the Family Support Act of

CONGRESSIONAL RECORD—SENATE

1995. It got 41 votes, all, I am afraid, on
this side, because both the present and
previous administration, to be candid,
have somehow not been willing to as-
sert what has been going on under the
existing statute.

I stood on the floor when we were de-
bating the welfare bill and Senator
after Senator on our side talked about
the extraordinary things going on in
his or her State by way of welfare
changes, and none acknowledging that
they are going on under the existing
law.

On Wednesday, Senator James T.
Fleming, a Republican, the majority
leader of the Connecticut Senate, had
an op-ed article, as we say, in the New
York Times, called ‘““Welfare in the
Real World.”” He talked about Con-
necticut's new welfare legislation,
which is tough. It imposes the Na-
tion’s shortest time limit on benefits,
21 months, and reduces payments under
the Aid to Families with Dependent
Children program by an average of 7
percent.”

Then he goes on to complain that to
do this, the State had to get a waiver
from Washington, which it did, particu-
larly objecting to the fact that the ad-
ministration has also refused to permit
a two-tier payment system which dis-
courages welfare migration by paying
newcomers a lower cash benefit. He
says the administration desperately
clings to the discredited theory that
Washington knows best.

Mr. President, I have spoken to our
extraordinarily able, concerned, Sec-
retary of Health and Humah Services
about this proposition. Why did you
refuse the two-tier system? And she
said, because it was unconstitutional,
that is why. We have a Constitution
which provides that an American citi-
zen has equal rights with any other cit-
izen of any State he or she happens to
live in. That is what it means to be an
American citizen—and that Connecti-
cut cannot say you came from New
York and therefore you get half of
what somebody who was born here
gets. We do not do that. That is all
they did.

In point of fact, under the Clinton ad-
ministration, 50 welfare demonstration
projects have been approved in 35
States; 22 States have time-limited as-
sistance in their demonstrations. This
kind of experimentation is going on
around the country. Governors have fi-
nally come to terms with the reality
here. A new generation of public wel-
fare officials is learning that they are
no longer dealing with the old system.
Frances Perkins, who I had the privi-
lege to know years ago, was Secretary
of Labor when the Social Security Act
was passed, which created the Aid to
Families with Dependent Children pro-
gram. It was simply a bridge program
until old age assistance matured, as
there was old age assistance. She de-
scribed a typical recipient as a West
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Virginia coal mine widow. The widow
was not going to go into the coal mines
and was not going to get into the work
force.

A wholly new population has come on
to the rolls. We know it is extraor-
dinary. We have had intense efforts.
Douglas Besharov describes them in an
article in the current issue of Public
Interest, which I ask unanimous con-
sent to have printed in the RECORD.

There being no objection, the mate- .
rial was ordered to be printed in the
RECORD, as follows:

[From the Public Interest, Winter, 1995]

PATERNALISM AND WELFARE REFORM

(By Douglas J. Besharov and Karen N.
Gardiner)

After years of collective denial, most poli-
ticians (and welfare policy makers) have fi-
nally acknowledged the link between unwed
parenthood and long-term welfare depend-
ency, as well as a host of other social prob-
lems. But it is one thing to recognize the na-
ture of the problem and quite another to de-
velop a realistic response to it. For, truth be
told, there has been a fair amount of wishful
thinking about what it takes to help these
most disadvantaged parents become self-suf-
ficient.

Young, unwed parents are extremely dif-
ficult to help. Besides living in deeply im-
poverished neighborhoods with few social (or
familial) supports, many suffer severe edu-
cational deficits and are beset by multiple
personal problems, from high levels of clini-
cal depression to alcohol and drug abuse. As
a result, even richly funded programs have
had little success with these mothers; and
they rarely, if ever, try to reach the fathers.

The best remedy, of course, would be to
prevent unwed parenthood in the first place.
But, even if the number of out-of-wedlock
births were somehow reduced by half, there
would still be over 600,000 such births each
year. Thus social programs must do a much
better job of improving the life prospects of
unwed mothers and their children (without,
of course, creating more incentives for them
to become unwed mothers). This will require
de-emphasizing the voluntary approaches of
the past that have proven unsuccessful, and,
in their place, pursuing promising new poli-
cies that are more paternalistic.

UNWED MOTHERS ON WELFARE

In the last four decades, the proportion of
American children born out of wedlock has
increased more than sevenfold, from 4 per-
cent in 1950 to 31 percent in 1993. In that
year, 1.2 million children were born outside
of marriage. These children, and their moth-
ers, comprise the bulk of long-term welfare
dependents.

Images of Murphy Brown notwithstanding,
the vast majority of out-of-wedlock births
are to lower-income women: nearly half are
to women with annual family incomes below
$10,000; more than 70 percent are to women in
families earning less than $20,000. In Addi-
tion, most unmarried mothers are young (66
percent of all out-of-wedlock births were to
15- to 24-year-olds in 1988), poorly educated
(only 57 percent have a high-school diploma),
and unlikely to have work experience (only
28 percent worked full time and an addi-
tional 8 percent part time, in 1990).

Consequently, most unwed mothers go on
welfare. In Illinois, for example, over 70 per-
cent of all unwed mothers go on welfare
within five yvears of giving birth to a child.
Nation-wide, an unmarried woman who has a
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baby in her early twenties is more than
twice as likely to go on welfare within five
years than is a married teen mother (63 per-
cent versus 26 percent). And, once on welfare,
unwed mothers tend to stay there. According
to Harvard’'s David Ellwood, who served as
one of President Clinton’s chief welfare advi-
sors, the average never-married mother
spends almost a decade on welfare, twice as
long as divorced mothers, the other major
group on welfare.

Unwed parenthood among teenagers is a
particularly serious problem. Between 1960
. and 1993, the proportion of out-of-wedlock
births among teenagers rose from 15 percent
to Tl percent, with the absclute number of
out-of-wedlock births rising from 89,000 to
369,000.

Teen mothers are now responsible for
about 30 percent of all out-of-wedlock births,
but even this understates the impact of
unwed teen parenthood on the nation's ille-
gitimacy problem. Sixty percent of all out-
of-wedlock births involve mothers who had
their first babies as teenagers.

Be.ause so many unwed teen mothers have
dropped out of school and have poor earnings
prospects in general, they are even more
likely to become long-term welfare recipi-
ents. Families begun by teenagers (married
or unmarried) account for the majority of
welfare expenditures in this country. Accord-
ing to Kristin Moore, executive director of
Child Trends, Inc., 59 percent of women cur-
rently receiving Aid to Families with De-
pendent Children (AFDC) were 19 years old
or younger when they had their first child.

These realities have changed the face of
welfare. In 1940, shortly after AFDC was es-
tablished as part of the Social Security Act
of 1935, about one-third of the children enter-
ing the program were eligible because of a
deceased parent, about one-third because of
an incapacitated parent, and about one-third
because of another reason for absence (in-
cluding divorce, separation, or no marriage
tie). By 1961, the children of widows ac-
counted for only 7 percent of the caseload,
while those of divorced or separated and
never-married mothers had climbed to 39
percent and 20 percent, respectively. In 1993,
the children of never-married mothers made
up the largest proportion of the caseload, 55
percent, compared to children of widows (1
percent) and divorced or separated parents
(29 percent).

The face of welfare dependency has
changed for many and infinitely complex
reasons. But there should be no denying that
the inability of most unwed mothers to earn
as much as their welfare package is a major
reason why they go on welfare—and stay
there for so long. (A common route off wel-
fare is marriage, but that is a subject for an-
other article.) Hence, since the 1960s, most
attempts to reduce welfare dependency have
focused on raising the earnings capacity of
young mothers through a combination of
educational and job-training efforts. Given
the faith Americans have in education as the
great social equalizer, this emphasis has
been entirely understandable. However, the
evaluations of three major demonstration
projects serve as an unambiguous warning
that a new approach is needed.

THREE DEMONSTRATIONS

Beginning in the late 1980s, three large-
scale demonstration projects designed to re-
duce welfare dependency were launched. Al-
though the projects had somewhat different
approaches, they all sought to foster self-suf-
ficiency through a roughly similar combina-
tion of education, training, various health-
related services, counseling, and, in two of
the three, family planning.
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New Chance tried to avert long-term wel-
fare recipiency by enhancing the “‘human
capital" of young, welfare-dependent moth-
ers. Designed and evaluated by Manpower
Demonstration Research Corporation
(MDRC), the program targeted those at espe-
cially high risk of long-term dependency:
young welfare recipients (ages 16 to 22) who
had their first child as a teenager and were
also high-school dropouts. Its two-stage pro-
gram attempted to remedy the mothers' se-
vere educational deficits—primarily through
the provision of a Graduate Equivalency De-
gree (GED) and building specific job-related
skills.

The Teen Parent Demonstration attempted
to use education and training services to in-
crease the earnings potential of teen moth-
ers before patterns of dependency took root.
Evaluated by Mathematical Policy Research,
the program required all first-time teen
mothers in Camden and Newark, New Jersey,
and the south side of Chicago, Illinois, to en-
roll when they first applied for welfare. The
program enforced its mandate by punishing a
mother’s truancy through a reduction in her
welfare grant.

The Comprehensive Child Development
Program (CCDP), which is still operating,
seeks to break patterns of intergenerational
poverty by providing an enriched devel-
opmental experience for children and edu-
cational services to their parents. A planned
five-year intervention is designed to enhance
the intellectual, social, and physical devel-
opment of children from age one until they
enter school. Although not a requirement for
participation, the majority of families are
headed by single parents. The program, eval-
uated by Abt Associates, also provides class-
es on parenting, reading, and basic skills (in-
cluding GED preparation), as well as other
activities to promote self-sufficiency.

These three projects represent a major ef-
fort to break the cycle of poverty and to re-
duce welfare dependency. New Chance in-
volved 1,500 families at 16 sites and cost
about $5,100 per participant for the first
stage, $1,300 for the second, and $2,500 for
child care (for an 18-month total of about
$9,000 per participant). The Teen Parent
Demonstration, involving 2,700 families at
three sites, was the least expensive at 51,400
per participant per year. The most expensive
is the CCDP, which serves 2,200 families at 24
sites for $10,000 per family per year. Since it
is intended to follow families for five years,
the total cost is planned to be about $50,000
per family. These costs are in addition to the
standard welfare package, which averages
about $8,300 per year for AFDC, food stamps,
and so forth.

All three projects served populations pre-
dominantly comprised of teen mothers and
those who had been teens when they first
gave birth. The average age at first birth was
17 for New Chance and Teen Parent Dem-
onstration clients, while half of the CCDP
clients were in their teens when they first
gave birth. As the project evaluators soon
found, this is an extremely disadvantaged—
and difficult to reach—population. Over 60
percent of Teen Parent Demonstration and
New Chance clients grew up in families that
had received AFDC at some point in the
past. If anything, early parenthood worsened
their financial situations. All Teen Parent
Demonstration clients, of course, were on
welfare, as were 95 percent of those in New
Chance. The average annual income for
CCDP families was $5,000.

The mothers alse suffered from substantial
educational deficiencies. Although most
were in their late teens or early twenties,
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few had high-school diplomas or GEDs. Many
of those still in school (in the Teen Parent
Demonstration) were behind by a grade. In
New Chance and the Teen Parent Dem-
onstration, the average mother was reading
at the eighth-grade level. Their connections
to the labor market were tenuous at best.
Almost two-thirds of the New Chance par-
ticipants had not worked in the year prior to
enrollment, and 60 percent had never held a
job for more than six months. Only half of
Teen Parent Demonstration mothers had
ever had a job. These young mothers also
had a variety of emotional or personal prob-
lems. About half of New Chance clients and
about 40 percent of those in CCDP were diag-
nosed as suffering clinical depression. The
mothers also reported problems with drink-
ing and drug abuse. Many were physically
abused by boyfriends.
DISAPPOINTING RESULTS

Besides the intensity of the intervention,
what set these three demonstrations apart
from past efforts is that they were rigor-
ously evaluated using random assignment to
treatment and control groups. Random-as-
signment evaluations are especially impor-
tant in this area because, at first glance,
projects like these often look successful. For
example, one demonstration site announced
that it was successful because half of its cli-
ents had left welfare, and their earnings and
rate of employment had both doubled. These
results sound impressive, but the relevant
policy question is: What would have hap-
pened in the absence of the project? This is
called the *“‘counterfactual,” and it is the es-
sence of judging the worth of a particular
intervention.

Unfortunately, despite the effort expended,
none of these demonstrations came any-
where near achieving its goals. After the
intervention, the families in the control
groups (which received no special services,
but often did receive services outside of the
demonstrations) were doing about as well,
and sometimes better, than those in the
demonstrations. In other words, the evalua-
tions were unable to document any substan-
tial differences in the lives of the families
served. Here is a sample of their disappoint-
ing findings:

WELFARE RECIPIENCY

All three evaluations were unanimous:
Participants were as likely to remain on wel-
fare as those in the control groups. Robert
Granger, senior vice president of MDRC,
summed up the interim evaluation of New
Chance: ‘“This program at this particular
point has not made people better off eco-
nomically.” At the end of 18 months, 82 per-
cent of New Chance clients were on welfare
compared to 81 percent of the control group.
The Teen Parent Demonstration mothers did
not fare any better. After two years, 71 per-
cent were receiving AFDC, only slightly
fewer than the control group (72.5 percent).
CCDP participants were actually 5 percent
more likely to have received welfare in the
past year than were those in the control
group (66 percent versus 63 percent).

EARNINGS AND WORK

Only the Teen Parent Demonstration pro-
gram saw any gains in employment. Its
mothers were 12 percent more likely to be
employed sometime during the two years
after the program began (48 percent of the
treatment group versus 43 percent of the
control group) and, as a result, averaged $23
per month more in income. In most cases,
however, employment did not permanently
end their welfare dependency. Nearly one in
three of those who left AFDC for work re-
turned within six months, 44 percent within
a year, and 656 percent within three years.
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The other programs did not show even this
small gain. Fewer New Chance clients were
employed during the evaluation period than
controls (43 percent versus 45 percent), in
part because they were in classes during
some of the period. Those who did work tend-
ed to work for a short time, usually less than
three months. Given the lower level of work,
New Chance clients had earned 25 percent
less than the control group at the time of
the evaluation ($1,366 versus $1,708 a year).
Only 29 percent of the CCDP mothers were
working at the time of the two-year evalua-
tion, the same proportion as the control
group; there was no difference in the number
of hours worked per week, the wages earned
per week, or the number of months spent
working.

EDUCATION AND TRAINING

All three demonstrations were relatively
successful in enrolling mothers in education
programs. Teen Parent Demonstration moth-
ers were over 40 percent more likely to be in
school (41 percent versus 29 percent), and
about one-third of the CCDF clients were
working towards a degree, 78 percent more
than the control group.

About three-quarters more New Chance
participants received their GED than their
control-group counterparts (37 percent ver-
sus 21 percent). But the mothers' receiving a
GED did not seem to raise their employ-
ability—or functional literacy. The average
reading level of the New Chance Mothers re-
mained unchanged (eighth grade) and was
identical to that of the control group. This
finding echoes those from evaluations of
other programs with similar goals, including
the Department of Education’s Even Start
program. Jean Layzer, senior associate at
Abt Associates, concluded that, rather than
honing reading, writing, and math skills,
GED classes tended to focus on test-taking:
“What people did was memorize what they
needed to know for the GED. They think
that their goal is the GED because they
think it will get them a job. But it won’t—
it won't give them the skills to read an ad in
the newspaper.”

In this light, it is especially troubling
that, while increasing the number of GED re-
cipients, New Chance seems to have reduced
the number of young mothers who actually
finished high school (6 percent versus 9 per-
cent). According to one evaluator, the
projects may have legitimated a young
mother's opting for a GED rather than re-
turning to high school.

SUBSEQUENT BIRTHS

Although the young mothers in New
Chance and the Teen Parent Demonstration
said they wanted to delay or forego future
childbearing, the majority experienced a re-
peat pregnancy within the evaluation period,
and most opted to give birth. Mothers in one
project spent only 1.5 hours on family plan-
ning, while they spent 54 hours in another,
with no discernible difference in impact.

All New Chance sites offered family-plan-
ning classes and life skills courses that
sought to empower women to take control of
their fertility. Many also dispensed contra-
ceptives. In the Teen Parent Demonstration,
the family planning workshop was manda-
tory. Despite these efforts, over 7 percent
more New Chance mothers experienced a
pregnancy (57 percent versus 53 percent).
One-fourth of both Teen Parent Demonstra-
tion clients and the control group experi-
enced a pregnancy within one year; half of
each group did so by the two-year follow-up.
Two-thirds of all pregnancies resulted in
births. Although it was hoped that the CCDP
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intervention would reduced subsequent
births, this was not an explicit goal of the
demonstration; nor was family planning a
core service provided by the sites. But,
again, there was no real difference between
experimental and control groups: 30 percent
of mothers in both had had another birth by
the two-year follow-up.

MATERNAL DEPRESSION

Two of the projects, New Chance and
CCDPF, attempted to lessen the high rates of
clinical depression among the mothers. All
New Chance sites provided mental-health
services, most often through referrals to
other agencies (although the quality of such
services differed by site). Yet program par-
ticipants were as likely as those in the con-
trol group to be clinically depressed (44 per-
cent). CCDP clients likewise received men-
tal-health services as needed. But, again,
there was no discernible impact. Two years
into the program, 42 percent of the mothers
in both the program and control groups were
determined to be at risk of clinical depres-
sion. Measures of self-esteem and the use of
social supports also showed no differences.

CHILD DEVELOPMENT AND CHILD REARING

The CCDP sought to prevent later edu-
cational failure by providing five years of de-
velopmental, psychological, medical, and so-
cial services to a group of children who en-
tered the program as infants. Developmental
screening and assessments were compulsory
for all the children; those at risk of being de-
velopmentally delayed were referred to
intervention programs.

A major CCDP goal was to improve the
ability of the parents to nurture and educate
their children. But, at the end of the first
two years, the evaluation found only scat-
tered short-term effects on measures of good
parenting, such as time spent with the child,
the parent’s teaching skills, expectations for
the child's success, attitudes about child
rearing, and nurturing parent-child inter-
actions. More disheartening, especially given
the success of other early intervention pro-
grams, CCDP had small or no effect on the
development of the children in the program.
Participating children scored slightly higher
on a test of cognitive development but about
the same in terms of social withdrawal, de-
pression, aggression, or destructiveness.
They were only slightly more likely to have
their immunizations up to date (88 percent
versus 83 percent). CCDP’s lack of success
may be explained by its approach to child de-
velopment (delivering about one hour per
week of early childhood education through
in-home visits by case managers or, some-
times, early-childhood-development special-
ists), which did not focus large amounts of
resources squarely on children.

All in all, it's a sad story. But what is most
discouraging about these results is that the
projects, particularly New Chance and CCDP,
enjoyed high levels of funding, yet still
seemed unable to improve the lives of dis-
advantaged families. There are several expla-
nations for their poor performance: Many of
the project sites had no prior experience pro-
viding such a complex set of services; some
were poorly managed; and almost all were
plagued with the problems that typically
characterize demonstration projects, such as
slow start-ups, inexperienced personnel, and
high staff turnover. In addition, the projects
often chose the wrong objectives and tactics.
For example, most focused on helping the
mothers obtain GEDs, even in the face of ac-
cumulating evidence that the GED does not
increase employability. As for the two pro-
grams that attempted to reduce subsequent
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births, program staff tried to walk a fine line
between promoting the postponement of
births and not devaluing the women's role as
mothers, Their sessions on family planning
seemed to have emphasized that the mothers
should decide whether or not to have addi-
tional children—rather than that they
should avoid having another child until they
are self-sufficient.

But even such major weaknesses do not ex-
plain the dearth of positive impacts across so
many goals—and so many sites. One would
expect some signs of improvement in the
treatment group if the projects had at least
been on the right track. Hence, one is im-
pelled to another explanation: The underly-
ing strategy may be wrong. Voluntary edu-
cation and job-training programs may sim-
ply be unable to help enough unwed mothers
escape long-term dependency.

FROM CARROT TO STICK

Young mothers volunteered for both New
Chance and the CCDP; no one required that
they participate. That level of motivation
should have given both projects an advan-
tage in helping them break patterns of de-
pendency. As social workers joke, you only
need one social worker to change a light
bulb, but it helps to have a bulb that really
wants to be changed.

In both New Chance and the CCDP, how-
ever, initial motivation was not enough to
overcome decades of personal, family, and
neighborhood dysfunction. In relatively
short order, there was serious attrition. New
Chance, for example, was designed as a five-
days-a-week, six-hours-a-day program. Yet,
over the first 18 months, the young mothers
averaged only 298 hours of participation, a
mere 13 percent of the time available to
them. CCDP experienced similar attrition.
Although clients were asked to make a five-
year commitment to the program, 35 percent
quit after the end of the second year and 45
percent after the end of the fourth.

These dropout rates make all the more sig-
nificant the Teen Parent Demonstration's
success at enrolling non-volunteers. Partici-
pation was mandatory for all first-time
mothers and was enforced through the threat
of a reduction in welfare benefits equal to
the mother’s portion of the grant, about $160
per month. When teen mothers first applied
for welfare, they received a notice telling
themn that they had to register for the pro-
gram and that nonparticipation would result
in a financial sanction. Registration in-
volved a meeting with program staff and a
basic-skills test. Over 30 percent came to the
program after receiving this initial notice.
Another 52 percent came in after receiving a
letter warning of a possible reduction of
their welfare grant.

The 18 percent who failed to respond to the
second notice saw their welfare checks cut.
Of these, about one-third (6 percent of the
total sample) eventually participated. As
one mother recounted, ‘‘The first time they
sent me a letter, I looked at it and threw it
away. The second time, I looked at it and
threw it away again. And then they cut my
check, and I said ‘Uh, oh, I'd better go.""
Thus sanctions brought in an entire cohort
of teen mothers—from the most motivated
to the least motivated and most troubled.
For example, no exceptions were made for al-
coholic and drug-addicted mothers.

Moreover, the Teen Parent Demonstration
was able to keep this population of non-vol-
unteers participating at levels similar to the
volunteers in New Chance and the CCDP.
After registration, the mothers were re-
quired to attend workshops, high-school
classes, and other education and training
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programs. In any given month, participation
averaged about 50 percent, reaching & high of
about 65 percent during the period when the
projects were fully operational. Sanctioning
was not uncommon: Almost two-thirds of the
participants received formal warnings, and
36 percent had their grants reduced for at
least one month.
MORE TOUGH LOVE

Voluntary educational and training pro-
grams can play an important role in helping
those welfare mothers (often older and di-
vorced) who want to improve their situa-
tions. But, by themselves, they seem unable
to motivate the majority of young, unwed
mothers to overcome their distressingly dys-
functional situations, Mandatory approaches
are attractive to the public and to policy
makers because they seem to do just that. In
the “learnfare' component of Ohio's Learn-
ing, Earning, and Parenting Program
(LEAP), AFDC recipients who were under
the age of 20 and did not have a high-school
diploma or GED were required to attend
school. Those who failed to attend school or
did not attend an initial assessment inter-
view had their welfare grant reduced by $62
per month. This penalty continued until the
mother complied with the program's rules.
Conversely, those who attended school regu-
larly got a $62 per month bonus. Thus the
monthly benefit for a teen with one child
was almost 60 percent higher for those who
complied with the program ($336 versus $212).
The program also provided limited counsel-
ing and child care. Based on a random as-
signment methodology, MDRC’s evaluation
found that, one year after LEAP began, al-
most 20 percent more LEAP participants
than controls remained in school continu-
ously or graduated (61 percent versus 51 per-
cent). Over 40 percent more returned to
school after dropping out (47 percent versus
33 percent).

Despite early concerns, such behavior-re-
lated rules have not been burdensome to ad-
minister. Most have been implemented with-
out creating new bureaucracies or new prob-
lems. According to MDRCC's Robert Grang-
er, these “large-scale programs have not
been expensive." The cost of the LEAP pro-
gram in Cleveland, for example, was about
$540 per client per year, of which about $350
was for case management and $190 for child
care.

Nor do such rules seem unduly harsh on
clients. The sanctioning in the Teen Parent
Demonstration caused little discernible dis-
location among the young mothers. In fact,
very few of them were continuously sanc-
tioned (and, besides, the sanction was ap-
plied against only the mothers' portion of
the grant). Rebecca Maynard, the director of
the Mathematica evaluation, found that the
“clear message from both the young mothers
and the case managers is that the financial
penalties are fair and effective in changing
the culture of welfare from both sides.”” Cli-
ents viewed the demonstration program as
supportive, although also serious and de-
manding. Case managers believe it moti-
vated both clients and service providers.
Similarly, the LEAP sanctions caused “no
hardship whatsoever to the vase majority of
participants and their children,” according
to David Long of MDRC, a co-author of the
evaluation report. Mothers who had been
sanctioned reported that they were able to
“get by'' either by trimming their budgets or
by receiving assistance from others.

The early success of such experiments
linking reductions (and increases) in welfare
to particular behaviors led (as of May 1995)
more than two-thirds of the state to adopt,
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and another nine to propose, one or more be-
havior-related welfare rules. (State reforms
are authorized by a federal law that allows
the Secretary of Health and Human Services
to “waive” certain federal rules.) Between
1992 and 1995, 21 states adopted learnfare-
type programs, which tie welfare payments
to school attendance for AFDC children or
teen parents (with federal waivers pending in
three more); eight states adopted ‘‘family
caps” that deny additional benefits to
women who have more children while on wel-
fare (with waivers pending in six more); 15
states adopted time limits for receiving ben-
efits (with waivers pending in nine more);
and 10 states adopted immunization require-
ments (with waivers pending in three more).
In the coming years, expect more states to
adopt such rules—and expect more behaviors
to become the subject of such rules.

This attempt to regulate the behavior of
welfare recipients is a sharp break from the
hands-off policy of the past 30 years—and an
implicit rejection of past voluntary edu-
cation and training efforts. It was not so
long ago that people such as Princeton’s
Lawrence Mead were widely derided for sug-
gesting that welfare is not simply a right but
an obligation that should be contingent upon
certain constructive behaviors. But, because
of both political and practical experience,
they are now in the mainstream of current
developments.

THE LIMITS OF REFORM

No one, however, should expect such pater-
nalistic welfare policies to eradicate depend-
ency. Our political system is unlikely to
adopt rules and sanctions tough enough to
motivate the hardest-to-reach mothers—nor
should it. No politician really wants tough
welfare rules that result in large numbers of
homeless families living on the streets. Al-
though those who remain on welfare should
feel the pinch of benefit reductions, they
nevertheless need to be protected from hun-
ger, homelessness, and other harmful depri-
vations. Thus there is a political limit to the
amount. of behavioral change that financial
sanctions might potentially achieve.

Hence, in the coming years, states will
have to grapple with issues such as: How
many behaviors can be subject to regulation?
How much can the sanctions be stiffened be-
fore becoming punitive (and counter-
productive)? How should agencies handle cli-
ents who, because of emotional problems or
substance abuse, seem unable to respond to
financial incentives?

Even the experts can only guess about the
impact of future rules. The jury is still out,
for example, about the impact of New Jer-
sey's family cap; and time-limited programs
have yet to be tested in the ‘‘real world.”
Just as important, no sanctioning scheme
can compensate for the inadequacy of exist-
ing programs for low-skilled and poorly mo-
tivated mothers. Programs need to hold out
a palpable promise of higher earnings, other-
wise participants will drop out—even in the
face of financial sanctions. New Chance, the
Teen Parent Demonstration, and CCDP all
had high dropout rates, suggesting that they
failed the consumer test. Describing the
services available to the Teen Parent Dem-
onstration, Maynard says: “We did not have
much to offer. We had lousy public schools,
boring and irrelevant GED programs, and
very caring case managers."”

Current approaches need to be fundamen-
tally rethought. For example, many welfare
experts now believe that education in basic
skills is less effective than simply pushing
recipients toward work. A recently released
evaluation of welfare-reform programs in

December 21, 1995

three sites (Atlanta, Georgia, Grand Rapids,
Michigan, and Riverside, California) by
MDRC found that intensive education and
training activities were only about one-third
as effective in moving recipients off welfare
as what it called *‘rapid job entry’ strategies
(6 percent versus 16 percent).

““The mothers were taught how to look for
work and how to sell themselves to employ-
ers,"” according to Judith Gueron of MDRC.
“The focus was on how to prepare a resume,
pursue job leads, handle interviews, and hold
a job once you got one."” The programs also
maintained telephone banks from which re-
cipients could call prospective employers.
And, she stresses, “‘The program was very
mandatory, backed up with heavy grants re-
ductions for mothers who did not comply
with job search requirements.”” Institu-
tionalizing such programs and developing
others in all parts of the country will require
creativity, clarity of purpose, and patience,
and much trial and error. Still, success will
be elusive.

Even if behavior-related rules do not
sharply reduce welfare rolls, they could still
serve an important and constructive pur-
pose. The social problems associated with
long-term welfare dependence cannot be ad-
dressed without first putting the brakes on
the downward spirals of dysfunctional behav-
ior common among 80 many recipients. Thus
it would be achievement enough if such rules
could stabilize home situations. Given the
failure of voluntary approaches, the accom-
plishment of that alone would at least pro-
vide a base for other, more targeted ap-
proaches.

Aristotle is credited with the aphorism:
“Virtue is habit,” To him, the moral virtues
(including wisdom, justice, temperance, and
courage), what people now tend to call
‘‘character,” were not inbred. Aristotle be-
lieved that they develop in much the same
way people learn to play a musical instru-
ment, through endless practice. In other
words, character is built by the constant rep-
etition of divers good acts. These new behav-
ior-related welfare rules are an attempt,
long overdue in the minds of many, to build
habits of responsible behavior among long-
term recipients; that is, to legislate virtue.

Mr. MOYNIHAN. I am coming to a
close. The three demonstration
projects of intense efforts for young,
unmarried mothers, training them,
stimulating them, encouraging them,
reassuring them—it is so hard. If we
knew how hard it was, we would know
what we are putting at risk here. We
are abandoning the national commit-
ment to solve a national problem. We
are doing it with very little under-
standing, very little understanding.

I have here, Mr. President, and I will
close with these remarks—we are get-
ting used to everyone who comes to the
Senate floor having a poster—I have an
artifact. Give this a little thought, just
a little thought. What I am holding is
a pen with which John F. Kennedy, in
his last public bill signing ceremony at
the White House, October 31, 1963,
signed the Mental Retardation Facili-
ties and Community Health Centers
Construction Act of 1963. I was there. I
had worked on the legislation. He gave
me a pen.

In that act we undertook what was
known as the deinstitutionalization of
our great mental institutions. We de-
veloped tranquilizers, first in New
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York State, at Rockland State Hos-
pital. We again used them systemwide.
We thought we had a medication for
schizophrenia. We thought it could be
treated in the community, perhaps
more effectively in the community
than in a large mental institution. So
we were going to build 2,000 community
mental health centers by the year 1980.
And then, thereafter 1 per 100,000.

President Kennedy was very deeply
interested in this. I have always
thought, if some person with wonderful
fast-forward vision was in the Oval Of-
fice at that moment and said, ‘‘Mr.
President, before you sign that bill
could I tell you we are going to empty
out our mental institutions. In 30 years
time they will have about T percent of
the population in this time. We are
only going to build about 600 of these
community mental health centers.
Then we are going to forget we started
that and go on to other things and
leave it be.” I think the President
would have put that pen down. I think
he would have put that pen down and
said, ““What, do you want people sleep-
ing on grates on Constitution Avenue?
Sleeping in doorways? In cities around
the country, schizophrenic persons
with no medication, no location, sim-
ply cast onto the streets?’ He would
have said, ‘“They will be called home-
less or something?"

I think he would not have signed the
bill. I wish he had not. And that is why
I am so pleased to say that President
Clinton will veto this bill. And then we
can get back together, work together
for the next stage in what has to be a
national effort for an extraordinarily
severe national problem.

Mr. President, I see my friend from
North Carolina is on the floor but I
yield the floor. I thank the Chair for
his courtesy.

Mr. ROTH. Mr. President, I yield 10
minutes to my distinguished colleague
from North Carolina.

The PRESIDING OFFICER. The Sen-
ator from North Carolina.

Mr. FAIRCLOTH. Mr. President, I
have, many times over the course of
this session's welfare reform debate
stated that it is my strong belief that
unless we address the root cause of wel-
fare dependency—illegitimacy—we will
not truly reform our welfare system.
And my belief in this principle has be-
come stronger and strengthened by the
twists and turns of almost a year of de-
bate.

It is with mixed feelings that I rise to
discuss this conference report on wel-
fare reform. I am pleased that many of
the weak points of our first Senate
bills have been strengthened. This con-
ference report contains important pro-
visions to require real work from wel-
fare recipients, a concept known as
“pay-for-performance.”” This means
that welfare recipients will only re-
ceive benefits as compensation for
work done. While this commonsense
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principle is the undisputed standard in
the private sector, can you believe it is
a revolutionary thing for the Govern-
ment to expect work for pay? ‘‘Pay-for-
performance’ requirements are the key
to replacing welfare with workfare.

I am also glad to see that the welfare
conference report contains what has
come to be called the family cap. Mid-
dle-class American families who want
to have children have to plan for, pre-
pare, and save money, because they un-
derstand the serious responsibility in-
volved in bringing children into the
world. It is grossly unfair to ask these
same people to send their hard-earned
tax dollars to support the reckless and
irresponsible behavior of a woman who
has a child out of wedlock and contin-
ues to have them, expecting support
from the American taxpayer. In fact,
their sole support would be the Amer-
ican taxpayer.

The family cap sends an important
message that higher standards of per-
sonal responsibility will be expected of
welfare recipients. If this conference
report becomes law, welfare recipients
will no longer receive automatic in-
creases in their benefits when they
have additional children.

I am very disappointed that the con-
ference was unable to follow through
on the courage and fortitude shown by
our colleagues in the House of Rep-
resentatives, who passed a welfare re-
form bill which would have prohibited
the use of block grant funds for cash
payments to unwed mothers under 18.
In place of this crucial provision we
merely have a statement that options
exist for the States. We need much
more.

This is little more than a statement
of current policy. And current policy
has resulted in an out-of-wedlock birth
rate which has quadrupled over the last
30 years. Today, more than one in
every three American children is born
out of wedlock. And in some commu-
nities, the illegitimacy rate approaches
80 percent.

Children born out of wedlock are
three times more likely to be on wel-
fare when they become adults—three
times more likely. Furthermore, chil-
dren raised in single-parent homes are
six times more likely to be poor, and
twice as likely to commit crime and
end up in jail.

In fact, a young girl who is born out
of wedlock, when she reaches early ma-
turity is 164 percent more likely to her-
self have a child out of wedlock.

To truly reform welfare we must re-
verse current welfare policies which
subsidize, and thus promote, self-de-
structive behavior and illegitimacy—
policies which are destroying the
American family. This legislation fails
to take this crucial step.

It is also unfortunate that this con-
ference report fails to make major
changes in the way welfare is adminis-
tered at the Federal level. Even though

38255

this legislation will block grant the
AFDC program, and several other
smaller programs, it still leaves in
place a structure of too many bureau-
crats running too many programs
through too many different agencies.
This bureaucratic structure will con-
tinue to stop and stifle substantial re-
form.

Mr. President, in spite of these defi-
ciencies, the welfare reform conference
report before us does mark a turning
point in the attitude which prevails
here in Washington, and is reflective of
the attitude that prevails around the
country and that is that it is past time
that we do something.

Finally, we have legislation that rec-
ognizes what many of us on this side
have known for so long. All of our
problems cannot be solved by more
Government programs and more spend-
ing. Government spending is no sub-
stitute for personal responsibility.

Thiz legislation is also significant as
a step in the right direction after 30
years of failed welfare policies—30
years of them. But, Mr. President, it is
only a very small step in comparison to
the enormity of the problem our cur-
rent welfare system has produced. And
our current welfare systemm has pro-
duced, with $5 trillion of our dollars,
the situation we find ourselves in
today.

Mr. President, if this legislation does
pass, it should not be taken as an ex-
cuse to rest, or to rest on any laurels
from it. This legislation should serve
as a start, to push ahead on the vast re-
mainder of unfinished welfare reform
business. The real work of welfare re-
form is still to be done, but this is a
start.

Mr. President, I yield the floor.

Mr. FORD. Mr. President, on behalf
of the floor manager for the minority,
I yield 15 minutes to the distinguished
Senator from Illinois.

The PRESIDING OFFICER. The Sen-
ator from Illinois.

Ms. MOSELEY-BRAUN. Thank you
very much, Mr. President.

Mr. President, it is with sadness that
I rise today to discuss the conference
report on H.R. 4.

It is 4 days before Christmas, the sea-
son usually characterized by giving and
good will. But here we are in this Con-
gress in the middle of a partial Govern-
ment shutdown considering legislation
that will dismantle the Federal safety
net for poor families and, in the proc-
ess, push over 1 million additional chil-
dren into grinding poverty.

Mr. President, it seems to me that
too many of our colleagues have for-
gotten the lesson that Dr. Seuss tried
to teach us in '*The Grinch Who Stole
Christmas.”” Not only are their hearts
too small, but their vision is too nar-
row as well.

We are, Mr. President, a national
community—as Americans—the condi-
tions in which the poor live, especially
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the poor children, affect us all no mat-
ter our wealth or where we happen to
live in this great country.

I have in my years in public life ad-
vocated making welfare work better. In
fact, earlier this year I introduced a
welfare bill that I believe addressed the
critical problems entrenched in our
current system; lack of incentives to
move from welfare to work and lack of
jobs in low-income communities to ab-
sorb those people who want to work.

Mr. President, that bill acknowl-
edged that changes are needed, and it
also incorporated lessons that the
States have learned—particularly
those States that have already insti-
tuted successful reform. Those States
have shown us that you cannot reform
welfare on the cheap.

This bill ignores that experience al-
together. Welfare reform should center
on eliminating the incentives for de-
pendency on building strong, two-par-
ent families and moving recipients into
the economic mainstream.

The Senate bill, though better than
the House effort, did not accomplish
those objectives, and this conference
report is even worse. Reformm may be
needed, but not shortsighted reform.

I support increased State flexibility,
experimentation, and positive and con-
structive change. But this bill will lead
to a complete abandonment of any na-
tional commitment to poor families.
There is room for a shared Federal-
State partnership, but this bill gives us
no partnership at all but simply envi-
sions the Federal Government as the
check writer of last resort. There is no
accountability for the money. There is
no accountability for the rules nor for
the money, and the bill encourages a
race to the bottom among the States
with the States doing the least, poten-
tially hurting the poor the most. There
is no recognition in this legislation
that as a national community we must
have a national safety net if poverty is
not to become an accident of geog-
raphy.

In addition to dismantling the Fed-
eral safety net, this bill is flawed in a
number of other ways.

The plan makes a mockery of the
goal to move welfare recipients into
private sector jobs.

The Congressional Budget Office,
which has gotten a lot of support
around these quarters in recent times,
in discussions on the budget, has re-
ported time and time again that the
funding levels in this bill are inad-
equate to meet the work requirements.
In fact, the Congressional Budget Of-
fice assumes that most States will fail
to meet those work requirements and,
therefore, will incur substantial pen-
alties under the terms of the legisla-
tion.

If only 10 to 15 States—which is the
estimate of the number of States that
might meet the work reqguirements—if
only 10 meet those work requirements,
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what of the other 40? What will be the
ramifications for them?

Several studies, including one by
Northern Illinois University, have
shown that, even if the States could
meet the work requirements in this
legislation, the private sector job mar-
ket cannot, at the present time, absorb
all of the new workers entering the
system. Half of the adults receiving
AFDC in Chicago right now have never
graduated from high school. And one-
third of them have never held a job.

This conference report will seal the
doom of many of these people for whom
it will be difficult, if not impossible, to
employ without appropriate support
services, education, job training, and
assistance—that is nowhere provided
for in this legislation.

The plan also cuts funding and block
grants critical child welfare programs.
Mr. President, this is the last place
where we should be making cuts. Our
child protection system is already
overburdened and underfunded. I can
think of no more vulnerable population
than abused children, and there have
been, frankly, far too many heart-
wrenching, alarming stories this year
about children who have been abused
by their parents who should have been
protecting them. This conference re-
port would increase the chances that
these children would languish in unsafe
environments of abuse, neglect, dis-
ease, and death, This Congress should
not blithely go down the road that will
visit that kind of harm on the most
vulnerable population of Americans.

Finally, Mr. President, most fright-
ening, the conference report will push
1.5 million children into poverty. This
country already has a higher child pov-
erty rate than any other industrialized
nation. Why would this legislative
body knowingly exacerbate that al-
ready shameful figure?

It is clear to me that this plan fails
those who need a national safety net
the most. Welfare should have, I think,
two goals at least—protecting children
and helping adult recipients to become
self-sufficient.

During the floor deliberations, I
noted repeatedly that the majority of
people receiving assistance under wel-
fare, as we know it, are children. Cur-
rently, these are the facts. These are
hard facts. This is not somebody’s idea
or speculation.

Currently, there are 14 million indi-
viduals receiving cash assistance, and
two-thirds of them, or 9 million of
them, are children. While the welfare
rolls overall have declined recently,
the number of children receiving wel-
fare assistance has remained constant.
And that trend is likely to continue be-
cause, while 50 percent of the recipi-
ents who go on welfare leave it within
a year, many of them have a tendency
to cycle on and off the rolls due to low-
paying, entry-level jobs that barely
provide a livable wage for a family. So
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we are looking at, again, 9 million chil-
dren being involved in this debate.

Mr. President, I am not arguing that
anybody should get a free ride. I do not
believe anybody in this body or in this
legislature believes that adults should
get a free ride. People who can work
should work. The role of government is
not to subsidize indefinitely those who
are capable of working. But it is our
role, and indeed our responsibility, to
provide a national safety net for chil-
dren. It is not their fault that they are
poor. But it is our fault if this bill
dooms them to stay that way.

This Congress, Mr. President, should
not pave the way to so-called welfare
reform at the expense of poor children.
What amazes me about this whole de-
bate is that many of my colleagues
know this and yet continue to support
this legislation. Some of my colleagues
believe that poor children are expend-
able and that it is, therefore, OK to ex-
periment with their lives. If they can
scratch and survive, that is fine. If
they do not, well, that is life, and it is
just too bad. It is a cruel game of sur-
vival of the fittest. We actually heard
testimony to that effect in the Senate
Finance Committee, and it was stun-
ning to me.

But, Mr. President, policy based on
political rhetoric is wrong. This debate
has focused on the stereotypes and it
gets in the way of our understanding
the facts. Senator MOYNIHAN was bril-
liant earlier in talking about the no-
tion that the facts here are—facts that
we really have not gotten yet to the
point of fully being able to appreciate,
much less to know how, if you push one
button, you will get one kind of con-
sequence.

So we are experimenting here based
on stereotypes. We talked about the
stereotype of the underdeserving, free-
loading poor for so long that many of
my colleagues, I think, are frankly de-
termined not to let those
misperceptions stand in the way of
their policymaking.

Mr. President, the fact is that most
of the people who will be affected by
this legislation are children.

So my colleagues who support this
legislation continue to talk about the
parents so they will not have to face
the consequences of the children.

It is very difficult, Mr. President, to
survive and to compete, or to be self-
sufficient if you are a child. So I want
to go over again some additional facts
that we must not let escape this de-
bate.

Fact one, 22 percent of the children
in this, the richest nation in the world,
live in poverty. In fact, I have a chart
here on child poverty rates. I just hope
that this, again, does not get lost in
this debate.

Child poverty rates among industri-
alized countries—here is the United
States, 21.5. Here is Australia, Canada,
Ireland, Israel, the U.K. can you imag-
ine is here? Italy, Germany, France,
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the Netherlands, Austria, Norway, Lux-
embourg, Belgium, Switzerland, Den-
mark, Sweden, Finland—from 2.5 to
21.5 percent of the children in this
country live in poverty.

Children living in poverty are more
likely to have poor nutrition, to expe-
rience a greater incidence of illness,
and to perform more poorly in school,
to obtain low-paying jobs and then to
live in poverty as adults themselves.
And even more shocking, Mr. Presi-
dent, even more shocking, every day,
every day in this country, 27 children
die due to causes associated with their
poverty.

I think these facts are or should be
common knowledge for anyone who
would presume to legislate in an area
such as this. And yet, Mr. President,
this body has so far rejected attempts
to provide some subsistence to just the
children. Assuming for a moment their
parents are off the deep end and do not
want to be self-sufficient or cannot find
a job through no fault of their own, at
least let us provide for some subsist-
ence for the children. And this body
has rejected those attempts. Quite
frankly, if that is not mean-spirited, I
do not know what is.

I am going to refer to this picture,
which I am sure the Presiding Officer
has seen. This is a picture that was
taken at the turn of the century, and it
was an article in the Chicago History
magazine called ‘“‘Friendless Found-
lings and Homeless Half Orphans.” It
talked about the social service and so-
cial welfare system for children before
we had the national safety net that
this legislation seeks to dismantle. In
that article on friendless foundlings
and homeless half orphans, it talked
about the phenomenon of what hap-
pened to children, the friendless found-
lings, the children that the mothers
would take and put on the church steps
or put on the doorway of someone who
had money because they knew they
could not feed them, or the homeless
half orphans, the children whose moth-
ers, when the winter came and there
was no way to support them, would
take them to the orphanage and drop
them off to be cared for during the win-
tertime.

It talked about the fact that the var-
ious States had various ways of dealing
with this issue. And, in fact, in some
States there were trains that would
take the babies that they found lying
in the gutters and lying in the alleys
and the streets and ship them out West
so they could be raised by farm fami-
lies who could possibly provide them
subsistence.

Are we to go back to this? That is
what this conference report would have
us do, Mr. President, and it is abso-
lutely sobering and it is absolutely un-
conscionable, in my mind. Need I re-
mind you of this experiment and would
it not make sense for us to be reminded
of what happened then when we did not
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have a national safety net? Do we want
to go back to a time of friendless
foundlings, homeless half orphans and
orphan trains? And do we want to go
back to the whole idea of State flexi-
bility? We have been there. As they say
in the community, ‘‘been there; done
that; hated it.”” We did that in this
country. We had 50 separate welfare
systems in this United States and this
is what it produced. This conference re-
port will send us back to that.

Mr. President, every child in this
country is precious, too precious to
risk on a poorly designed, shortsighted
experiment, and that is what this legis-
lation is. It is an experiment. I say to
my colleagues, if the system is broke,
this bill does not fix it but, rather,
breaks it up even more and then shat-
ters the parts and ships them out to
the States. I urge my colleagues to
think long and hard before they sup-
port this conference report for that
reason.

In closing, Mr. President, I would
like to end with a quote in a December
14 editorial from the Journal Star, a
Peoria newspaper, remember how we
used to talk about ‘‘how is it playing in
Peoria?”’ I think the Journal Star has
it exactly right. After describing the
gory details—and I told my colleague
on the other side of the aisle I would
not read this out loud but, rather,
would just put it in the RECORD—and
the numerous negative consequences of
this conference report, the article con-
cluded by saying, “We're not opposed
to welfare reform. We're just opposed
to welfare reform that makes no
sense.”

Mr. President, this bill makes no
sense. This bill makes no sense. It will
do more harm than good. And I am just
delighted that the President has sent a
letter saying that he will veto this bill
and that he will do so quickly so that
we can come together and, based on the
facts as we know them, we can address
welfare as we know it and begin to
come up with responses to this problem
that will make us proud as Americans
for having addressed the condition of
those who have the least in our com-
munity.

With that, Mr. President, I yield the
floor.

Mr. ROTH. Mr. President, I yield 5
minutes to the distinguished Senator
from Michigan.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. ABRAHAM. I thank you very
much, Mr. President.

Tonight I wish to talk about this bill
from what I can see as a very different
perspective. It is a perspective shared
by a lot of people in my State and I
think by people more broadly across
America.

It may be that there are some in this
Chamber who bought into the stereo-
type of people who are in the needy
category in our country and view them
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only as freeloaders. I do not come from
that perspective. We have people in my
State—I know them well—who would
like very much to not be dependent on
the Government, people who would like
to be earning their own income and
people who would like to be on the first
rung of the economic ladder. I know it
from my own family’'s experience. My
own father was at one time in a CCC
camp, so I know a little bit about the
experiences of people in hard times and
the desire that I think exists within all
of us to not be dependent on Govern-
ment but, rather, dependent on our-
selves.

What I think most people are saying
in this country today is very simply
this, that we have, over 20-plus years at
a national level, attempted to fight a
war on poverty with very little tan-
gible success. Those who are below the
poverty line today are approximately
the same percentage of our country as
the case when this program began. But
in the meantime, and contrary I think
to some of the things suggested here
during the earlier debates and these, I
think our States have changed their
philosophy.

I know certainly that in Michigan
the desire is not to have flexibility and
liberation from Washington to put
more people in poverty but, rather, to
help the people who are below the pov-
erty line to be able to take better care
of themselves. Indeed, that is why I
support this legislation, because I wish
to really win the war on poverty, not
just fight a battle that 20 years from
now is at the same pace and point that
we are today.

We have a broken system, and it
should be fixed. I think the legislation
before us moves us in the direction of
fixing it. It establishes goals that are
long overdue—foremost among them,
the notion that intact families are a
critical ingredient in addressing the
poverty problem in America today;
that the problem of illegitimacy, which
many of our colleagues have spoken of
and spoken more eloquently than I and
understand in more detail than I can
understand, the problem of illegit-
imacy I think has been lost over the
years during this poverty debate where
a check became a substitute often for a
parent, a check from Washington.

So I think it is time, as this bill does,
to change the goals and to put intact
families and reducing the illegitimacy
at the top of our national agenda, and
also to put the goal of putting people
to work rather than being part of a
permanent welfare condition at the top
of the agenda. And most importantly,
to put hope and the inspiration needed
to put people on the economic ladder at
the top of the agenda. The current sys-
tem has I think failed us in achieving
those objectives.

What the bill does strategically is
this. It gives States, the people on the
front lines, the kind of flexibility they



38258

need to help people who are on welfare.
It says, let us have less bureaucracy in
Washington and let us give the people
on the front line, the front-line case-
workers the chance to really work with
people in our country who need help to
get them on the economic ladder. That
is what we need. In my State of Michi-
gan, approximately two-thirds of the
time of our front-line welfare case-
workers is spent basically filling out
paperwork, most of it for the Federal
Government, instead of helping the
people these programs are intended to
help.

A second objective is to give the
States the flexibility to give better so-
lutions to the problems, rather than
the Washington-knows-best solutions
that they have labored under for far
too long. The States in fact, Mr. Presi-
dent, care a lot more about the people
who live in them than anybody here in-
side the beltway. And Governors and
legislators are just as concerned and
compassionate as we are, and I happen
to think are a lot more likely to be cre-
ative and inventive in dealing with the
problems in their own States than we
possibly can be trying to administer a
50-State program with one set of solu-
tions. So State flexibility is a corner-
stone of the program. So, too, is the
consolidation of the programs.

Instead of having the massive num-
bers of programs that have grown up
during the last 25 years, this program,
this welfare bill, reduces, consolidates
programs. It saves us money in terms
of bureaucracy but it makes the pro-
grams comprehensible and workable,
instead of far too complicated, and of-
tentimes in conflict with one another.

Third, it addresses, as I suggested
earlier, the illegitimacy problem facing
our Nation today in a wvariety of, I
think, very effective ways. During the
original debate on this bill I was on the
floor promoting part of this legislation
which I helped draft, the so-called
bonus to States who reduce the rate of
illegitimacy without simultaneously
increasing the number of abortions.

The PRESIDING OFFICER. The Sen-
ator has used his 5 minutes.

Mr. ABRAHAM. Mr. President, I ask
the manager if I might have an addi-
tional 2 minutes?

Mr. ROTH. I yield 2 additional min-
utes.

The PRESIDING OFFICER. The Sen-
ator may continue.

Mr. ABRAHAM. 1 thank the Chair
and I thank the manager.

This approach addressing the illegit-
imacy problems will start finally to
focus priorities at the State level
where they ought to be, on keeping
families intact, on reducing the num-
ber of out-of-wedlock births, and as a
consequence addressing the problem at
its core, the child poverty statistics we
hear so often about.

The concern I think we all have for
children born in poverty is in no small
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sense a result of the fact that too many
children are born out of wedlock into
families that are not economically
strong enough to protect them.

Finally, the strategy in this legisla-
tion is to put strong, tough work re-
quirements into place and to give
States the incentives they need to try
to get people to work rather than sim-
ply administering the massive transfer
of payment program that does very lit-
tle to give people the kind of dignity,
incentive, and encouragement and help
they need to get onto the economic
ladder.

For those reasons, Mr. President, I
think this bill is on target. I will sup-
port the conference report when we
vote tomorrow. I hope that the Presi-
dent will reconsider his comments with
respect to vetoing the legislation be-
cause I believe this truly will accom-
plish something that he and many of us
have spoken about in the context of
our campaigns, the notion that we
truly would reform welfare and change
welfare as we know it.

This legislation ends business as
usual. This legislation will address the
welfare problems effectively. Mr. Presi-
dent, I hope our colleagues will support
it. I thank the Chair and I yield the
floor.

Mr. BENNETT addressed the Chair.

The PRESIDING OFFICER (Mr.
BROWN). Who yields time?

Mr. ROTH. Mr. President, I yield 10
minutes to the distinguished Senator
from Utah.

The PRESIDING OFFICER. The Sen-
ator from Utah is recognized.

Mr. BENNETT. Mr. President, I ap-
preciate the willingness of the manager
to yield me some time. I had the privi-
lege of being in the chair and thereby
being able to give my full attention to
the statement of the Senator from New
York, and following that the Senator
from Illinois, two Senators for whom I
have enormous respect and personal af-
fection.

I am moved by the clear and unal-
loyed concern they have for the chil-
dren in poverty in our country and for
the failure of our present system to
solve that problem. I can think of no
two Senators who have better motives
and more genuine urges to solve this
problem than these two.

I am a supporter of the conference re-
port. And I want to respond to the com-
ments that were made so that my sup-
port for the conference report will not
be misunderstood. I think the Senator
from New York put it in the best con-
text when he described the signing
ceremony that took place in the Ken-
nedy administration against a back-
drop of great optimism and unfortu-
nately complete ignorance as to what
the future would actually be like.

I think the Senator's point is well
taken. We are embarking once again on
a leap of faith with considerable igno-
rance as to what the future would be
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like. I would be reluctant to take that
leap of faith if I thought the present
was working. But the present is not
working. And I am willing to take a
leap into the future in the hope that it
will be better than the present and
frankly a fear that things could not be
much worse than we have in the
present, that we are not risking that
much by dismantling some of the
present circumstance.

Let me share with you an experience
from my home State of Utah that gives
me more hope for the future than per-
haps my friends have. In the State of
Utah we set up—I say we, I had nothing
to do with it—the Governor and the of-
fice of social services set up a program
which required a whole series of waiv-
ers from Federal regulations in order
to implement.

These waivers took a great deal of
time and effort to put in place. Finally
the Feds said, “Well, we will grant you
the waivers''—my memory tells me
that it took 44 such waivers— ‘We will
grant you the waivers from the Federal
regulations because we think the pro-
gram you will put in place will in fact
improve the lot of the poor, who come
under your program. However, we tell
you that based on our analysis, the
program will cost 20 percent more than
is being expended right now. And we do
not think you can afford it, but we will
give you the opportunity to spend that
extra money."”

We wanted to have—in response to
the kinds of concerns the Senator from
New York raised about ‘‘understand-
ing"'—a proper kind of control of this
circumstance, so even though some
centers were set up for the pilot pro-
gram, in the one center where the most
people would come for the pilot pro-
gram, they established a truly random
control group; that is, one would come
in and be put in the present Federal
programs, the next person through the
door would be put in the State pilot
program, the next person through the
door in the Federal program, the next
person in the State pilot program, and
s0 on, so that you had exactly the same
kind of people, from exactly the same
neighborhood, serviced by exactly the
same social workers to see what hap-
pened.

Under the program devised by the
State, which was completely flexible,
the question asked was, “What do you
need? Tell us your circumstance. And
what do you need?"”

*Oh, all right, if this is what you
need, I have control over all of the Fed-
eral programs, all of the money, and I
can give you so much for food stamps,
I can give you so much for this, I can
give you so much for that. By the way,
before you receive this, we have to
have an understanding that this is
temporary and you are looking for
work.”

Under those that came in under the
Federal program, the question was not
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“What do you need?'’ the question was,
““For what are you eligible?’” The whole
focus was on eligibility. ‘““You may
need this program, but you don’'t hap-
pen to be eligible, and, therefore, I'm
not empowered to give it to you. So I
will give you only what you're eligible
for."

And by the way, no one really brings
up the issue of work. Very interesting
results. First the financial results. The
program managed by the State was not
20 percent more expensive, it was 5 per-
cent cheaper. We saved money. That
was not the purpose of the program.
The purpose of the program was to do
something better for the people who
were poor, but the byproduct of doing
it the way we did it is that we saved
money. People who came in who had
never had an experience with the wel-
fare system before, when asked ‘‘Are
you willing to go to work?"” responded
instantly, “Of course. That’s what I
want. I am only here because I can't
get work.”

“We'll help you find a job. That is
part of the reason we're here for. We'll
help you find employment.”’

People who came in who had experi-
ence with the Federal welfare program
before said, “Wait a minute. Nobody
ever asked me about work before. And
I don’t want to talk to you about that.
I'm here to get that to which I am enti-
tled. And I'm going to fight you if you
say I have to do anything other than
show up.” Admittedly, those are people
who had previous experience with the
Federal welfare program.

The people who had not had the pre-
vious experience did not have that atti-
tude. But among the new folk who were
coming in for the first time—auto-
matic—"'We want to do something to
get a job.”

These are the statistics, as I remem-
ber them. The folks under the State
pilot program, 95 percent of them are
ultimately employed. Admittedly, they
may not be employed in the kinds of
jobs you and I would like, Mr. Presi-
dent. There are many of them em-
ployed in what are sometimes deri-
sively called leaf raking jobs, but there
are things for them to do somewhere,
someplace that the office involved with
their lives helps them find. And 95 per-
cent of them have some kind of income
as a result of their work.

Mr. President, I cite this example as
justification for my support of this
conference report. The State devised
this program, and it is better than the
Federal program. The State devised
this program, and it is cheaper than
the Federal program. Then the final
blow here, that says to me we must do
what we can to get this out of the
hands of the Federal control.

Donna Shalala came to Utah and saw
this program, and she was entranced.
She said, ‘“This is what we should be
doing nationwide.” That was 3 years
ago, Mr. President, and nothing has
happened at the Federal level.
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The Federal bureaucracy is so cum-
bersome and so difficult that even the
Secretary, with all of her good will and
desire to solve these problems—and I
grant her all of that—has been unable
to move the bureaucracy under her
control in the direction that she her-
self said it ought to go. Governors
move more rapidly than that. Federal
bureaucrats, if I may use an old cliche,
and I know that it is not entirely fair,
but it makes the point. When I entered
the Federal bureaucracy, I was told, we
think in 40-year periods because that's
how long it takes us to get our pension.

Governors get reelected in 4-year pe-
riods, so perhaps they think 10 times as
rapidly. But the Governor who put in
place the program I have just described
already knew at the time he was doing
that that he was going to face the elec-
torate 4 years later and he had to have
a success and he had to have it quickly.
The bureaucrats who are in the Civil
Service who think in 40-year periods
think perhaps some day we might.

The PRESIDING OFFICER. The Sen-
ator's time has expired.

Mr. MOYNIHAN. I yield 5 minutes to
my friend from Utah. He makes great
sense.

Mr. BENNETT. I thank the Senator
for his courtesy. I had not intended to
go on this long. But it is this experi-
ence that has said to me: we ought to
try this. We ought to turn this over to
the States and see what happens.

When people say to me, ‘“But you're
playing with children’s lives here’—
and the Senator from Illinois was tre-
mendously moving in her comments in
that regard, and that is one of the rea-
sons I take the floor, because I want to
make it clear I am aware of the fact
that we are playing with children’s
lives here, and I do not take that re-
sponsibility lightly—but I look at the
results of the present system and I say,
“What are we risking if we try some-
thing else?” I look at the disasters that
have occurred under the present sys-
tem and ultimately decide we are not
risking that much.

Mr. President, I am not announcing
for reelection at this point, but I ex-
pect to be in the Senate longer than
my present term. I assure the Senator
from New York and anyone else, if we
find out, as a result of the passing of
this kind of torch from the Federal
level to the State level, that we do, in-
deed, get a race to the bottom, we do,
indeed, see greater disasters than what
we have right now, I will be one of the
first Senators to come here and say,
“Let us not let the future roll con-
tinue' for however many years it has
been since President Kennedy signed
that bill that I think had a major, sig-
nificant impact on the rise of home-
lessness. I will be one of the first Sen-
ators to be here and say, ‘‘OK, we tried
it, it is clearly not working, the race to
the bottom is happening, let’'s stop it,
let’s stop it now.”
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But I am not content to let the
present circumstances go on without
this kind of experimentation, because
the human tragedy that the present
circumstances created is so significant
that we must do what we can.

I thank the Senator for his courtesy.
That is my response to listening to the
comments that were made. I appreciate
the Senators letting me get it out
while it is still fresh in my mind. I
yield the floor.

The PRESIDING OFFICER. The Sen-
ator from New York.

Mr. MOYNIHAN. Mr. President, I
yield myself 5 minutes, briefly to re-
spond to my distinguished friend from
Utah to say that I believe every word
he says is true for him. I do not think
this will lead to a race to the bottom in
Utah. It will in New York, I am sorry
to say. The proportions are so much
vaster.

In New York City, we have 1.1 mil-
lion people on welfare at this moment.
These are overwhelmed systems, and
you do what is easiest: You send out
checks. That is the cheapest, easiest,
and most destructive thing to do. We
are learning the kinds of things you de-
scribe in Utah, The Manpower Develop-
ment Research Corp., which is the prin-
cipal evaluator of studies like this,
said of some study results in Atlanta,
Riverside, CA, Grand Rapids, MI, that
they had an effect on bringing down
AFDC rolls to the point where they
said this exceeds the savings achieved
by experimentally evaluated programs
in the last 15 years.

We are beginning to get a hold,
maybe. I begin with the thought that
things are so much worse than we
know.

In the fine State of Utah in 1970, the
illegitimacy ratio was 3.6 percent. It is
now 15.5. That is half the national av-
erage, but the trend line is the same.
This is something so deep in our soci-
ety, we have not found an answer. I
simply want to maintain a national
commitment, but I am sure that Sec-
retary Shalala said just what she did,
and I am sure she tried to move the De-
partment of Health and Human Serv-
ices. i

That is our dilemma. The easiest
thing to do is what we now do and it is
the most destructive, but it need not
be that way. President Reagan thought
it would change, and it is changing, be-
cause the Utah program proceeds under
the Family Support Act.

I can say no more but thanks for the
candor and the quality of the Senator’s
statement.

Mr. President, the Senator from New
Jersey was to be next. I am sorry if I
seem to be stammering here, but it is
because I am stammering.

The Senator from New Jersey is here
now, and I would like to yield him such
time as he may desire for the purpose
of speaking. The Senator was one of 11
Members on this side who voted
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against this bill when it first came for-
ward.

Mr. LAUTENBERG. Thank you very
much, Mr. President. I thank my friend
and colleague from New York not only
for allotting me some of the time to re-
spond to this conference report, but
also for his long-time work, scholarly
review of the problems of families, wel-
fare, and balance in our society. Few
have paid as much attention to the
issue as has the distinguished Senator
from New York.

0Oddly enough, however, whenever I
am doing something with the Senator
from New York, whether I sit on the
Environment Committee or another
committee, he always has more knowl-
edge than anyone else. I am still trying
to figure out how he does it, but he
does it very well. This is just one ex-
ample of many.

Mr. President, I rise in strong opposi-
tion to the conference report. I think it
is a terrible Christmas present to give
the children in our country. If this bill
becomes law, many children in this Na-
tion will wake up on Christmas day
with no safety net and hardly any pros-
pect of anything pleasant in the Christ-
mas stocking.

This piece of legislation represents
the worst, I think, of Speaker GING-
RICH's agenda. It rips at the safety net,
tears it to shreds. These poor children
fend for themselves, and it violates the
most basic values of our country.

Mr. President, all of us here con-
stantly extoll the justified virtues of
this Nation of ours, the greatest coun-
try on God’'s Earth. But what a para-
dox. Here we are, the wealthiest coun-
try in the world, no exceptions, and de-
spite our prosperity, 9 million children
are so poor that their families are on
AFDC assistance.

Mr. President, there is no question
that the current welfare system needs
reform. I think there are many avenues
of reform that are not fully explored. I
think we want to encourage family
structuring. I think we have to think
in terms of letting someone who is on
welfare—typically a woman with chil-
dren—who perhaps meets someone that
she would like to share her life with
and provide her own family network,
we immediately say to her, “Well, you
are off the welfare assistance, you are
out of the health care program.”

What you do is you cut off your op-
portunities when you form this union,
and you are in far worse shape than
you otherwise would be. That does not
encourage family togetherness. What it
does do is it encourages a kind of de-
ception and says, ‘‘OK, you maintain
your address; I maintain my address;
and we will cohabitate, but we will not
violate the rules.” I think we ought to
be looking at that kind of program. We
ought to help welfare recipients find
productive work. I am all for that. I do
not think we ought to punish the poor
kids who are on AFDC.
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Mr. President, this bill is not a seri-
ous policy document. It is a budget
document. It is a downpayment on the
Republican tax break that targets the
benefits for the millionaires and other
wealthy Americans. We found out what
the thinking is when I proposed an
amendment one night that said, tell
you what we will do, friends in the U.S.
Senate. We will limit any tax break to
those who earn under $1 million. Well,
the outcome of the vote is in the
RECORD. We did not get any Republican
votes on that one. They said that even
if you earn over $1 million, if a tax
break comes along, you have to get
your share. We know what we face.

I had the opportunity yesterday
morning to be on one of the early-
morning local shows with a freshman
Republican Congressman from the
other body, and we start our discussion
and the first thing he says is, ‘“We are
committed to providing that tax
break.” That overrides almost every
other consideration. That is why we
are here, wringing our hands, pleading
the plight of those who face Christmas
without an income, with a great deal of
uncertainty, 280,000, roughly, Federal
employees who give their all whenever
they are asked, but now suddenly we
have decided that they are good pawns
to play in this chess game. Why? So
they can force this reconciliation bill
down the throat of the administration.
It is a terrible game to play, I think.

The focus is on the tax break. In-
cluded in that will be those who are de-
pendent on welfare who will suffer sig-
nificantly if the program, as prescribed
now, through the conference commit-
tee, goes through.

If you make $350,000 a year, the GOP
reconciliation bill includes an $8,500
tax break. It is nice but certainly not
necessary. I think it is painful because
it comes from other people who do not
have the means to get by on a day-to-
day basis.

I want to talk for a moment about
some of the facts with this legislation.
The proponents talk about philosophy,
giving States flexibility. It sounds
good, but I found out there is kind of a
catch-all situation here that says it is
the bureaucracy—they do not say it is
the bureaucracy, stupid; sometimes
they say that—but it is the bureauc-
racy. That is the evil force that com-
mands everything here. It may be a bu-
reaucracy, but I do not know how you
conduct a business or a structure of
any kind without having people who
work there—in this case, we are talk-
ing about people who are told to carry
on policy in a particular fashion—and
perhaps they need more training, per-
haps we have to alter the policy.

To conceal the fact that we are going
to be shortchanging the recipients, the
dependents on the welfare assistance,
by calling it a block grant is, I believe,
hypocrisy. The fact is that an HHS
study shows this legislation—I was re-

December 21, 1995

minded about it in a letter I have in-
cluded among my precious papers, a
letter from the Senator from New
York, just a short paragraph, talking
about the children that will pay a price
for the legislation that passed this
body the first time with 11 Democrats
and one Republican voting the other
way.

Mr. President, 1.2 million to 2 million
children will be facing hunger in rough-
ly T years. That is hardly a way to de-
sign a program—punish the children,
move 1 million to 2 million of them
into poverty, into hunger. This is based
on conservative assumptions. In all
likelihood, the figure will be somewhat
higher. I wish all Senators would fully
appreciate what we are doing. Living
below the poverty line is not a particu-
larly pleasant experience. Having tried
it myself as a child, I did not like it.
My parents did not like it. The poverty
level for a family of three, a woman
and two children in this country, is
$11,800 a year. How many people here
believe that they could properly raise
two children on $11,800 a year? It is not
possible.

This bill also cuts food stamp funding
by over $32 billion. These cuts, lit-
erally, as I said earlier, will take the
food out of the mouths of our children.

Unfortunately, this bill is not the
end of the pain for our Nation's chil-
dren. The budget reconciliation is yet
another assault on our children. The
Republican budget bill ends the guar-
antee of health care for poor children.
The bill's Medicaid cuts will mean that
about 4 million kids—to use the expres-
sion—will be denied health care cov-
erage. The cuts in the earned-income
tax credit will mean that the parents
of 14.5 million children, parents mak-
ing under $30,000 a year, will get a tax
increase on average of $332 a year.

Mr. President, $332 does not seem
like a lot of money. But to a poor fam-
ily it is an enormous sum. Working
parents could use this money to buy
the basic food, books, clothing, and pay
for rent. I think it is unconscionable
that our friends in the Republican ma-
jority are asking this of our children
while providing a $8,500 tax break for
people who make over $350,000 a year.

Republicans say they are making
these deep cuts to help the children,
the next generation. If I were the chil-
dren I would say to them, ‘““Thanks; no
thanks. Do not do us any favors. Just
kind of keep us in balance now. Make
sure we get the appropriate nutrition
s0 we can learn and be productive citi-
zens."

The one thing I think that is really
fallacious in what I hear going around
here is that, somehow or other, those
who are poor, those who are, perhaps,
different, are another group. They do
not belong to us.

One does not have to be a genius to
know that we all have a stake in their
well-being. It is our responsibility to
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protect them and help lift them out of
poverty as if they were our own chil-
dren, because we will pay the price—in
many cases personally—for the lack of
development that these children suffer.

I do not know how many have been to
Brazil, to Rio de Janiero, one of the
most beautiful cities in the world,
where poverty fills every sight that
you see, whether it is the mountains or
the sea or what have you. Little kids,
abandoned by their families, who will
steal from open tables in the res-
taurant. I saw it happen. Because they
are so hungry, they do not know any
bounds, by virtue of appropriate con-
duct. Hunger, cunning takes over at all
levels.

There was a shocking program the
other night on ““Nightline' about chil-
dren who beg in the streets of Rio, who,
when they get to be just a little more
than 8 or 9 or 10 years old, they realize
that their appeal for this baby face no
longer has a salutary effect on the cups
that they hold out for coins. Do you
know what they do? They turn to pros-
titution at 9, 10, 11 years old. And they
turn HIV positive in a hurry. And there
is an epidemic of AIDS among little
kids in Brazil, because they sell them-
selves. They do not know any other
way to stay alive.

That is hardly a picture that we
ought to aspire to and I am sure we do
not. Those who are against this, I am
not suggesting in any way, are for that
kind of condition. But that is the re-
ality when you cut off food and shelter
and some caring concern. These little
people find ways to exist, ways that we
do not like, ways that we do not ap-
prove of, especially when they get a
weapon in their hands, and especially
when they gang up on someone who
they think has the means to help them
out.

That is why they are our responsibil-
ity, as well as some compassion in the
hearts and souls of Americans. We have
that as a people.

S0, Mr. President, I hope we will re-
consider. I hope my colleagues will re-
ject this legislation. Once again, I com-
mend our colleague from New York for
his distinguished leadership in so many
things, but particularly with this piece
of legislation on welfare. I commend
the President, also, for his veto state-
ment, and I hope we will be able to sus-
tain it.

Mr. President, this piece of legisla-
tion represents the worst of Speaker
GINGRICH's radical agenda. It tears the
safety net to threads. It leaves poor
children to fend for themselves. It vio-
lates the most basic values of our Na-
tion.

Mr. President, we live in the greatest
nation on Earth. We are the wealthiest
country in the world. But it is clear
that some in our society do not share
in this wealth. They are poor. They are
jobless and in some cases homeless.
And they must rely on public assist-
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ance to survive. In America, this is un-
acceptable. And we should be commit-
ted to improving their lives.

Mr. President, there in no question
that the current welfare system needs
reform. But the central goal for any
welfare reform bill should be to move
welfare recipients into productive
work.

This will only happen if we provide
welfare recipients with education and
job training to prepare them for em-
ployment. It will only happen if we
provide families with affordable child
care. It will only happen if we can
place them into jobs, preferably in the
private sector or—as a last resort—in
community service.

But this welfare bill is not designed
to help welfare recipients get on their
feet and go to work. It is only designed
to cut programs—pure and simple.

It is designed to take money from the
poor so that Republicans can provide
huge tax cuts for the rich. That is what
is really going on here.

Unfortunately, Mr. President, the
radical experiment proposed in this
legislation will inflict additional prob-
lems on our society while producing de-
fenseless victims.

Those victims are not represented in
the Senate offices. They are not here
lobbying against this bill. They do not
even know they are at risk.

The victims will be America’s chil-
dren. And there will be millions of
them.

Mr. President, the AFDC Program
provides a safety net for 9 million chil-
dren. These young people are innocent.
They did not ask to be born into pov-
erty. And they don't deserve to be pun-
ished.

These children are African-American,
Hispanic, Asian, and white. They live
in urban areas and rural areas. But,
most importantly, they are American
children. And we as a nation have a re-
sponsibility to provide them with a
safety net.

The children we are talking about
are desperately poor, Mr. President.
They are not living high off the hog.
These kids live in very poor conditions.

Mr. President, it is hard for many of
us to appreciate what life is like for
the 9 million children who are poor and
who benefit from AFDC.

I grew up to a working class family
in Paterson, NJ, in the heart of the De-
pression. Times were tough. And I
learned all too well what it meant to
struggle economically.

But as bad as things were for my own
family, they still were not as bad as for
millions of today’s children.

These are children who are not al-
ways sure whether they will get their
next meal. Not always sure that they
will have a roof over their heads. Not
always sure they will get the health
care they need.

Mr. President, these children are vul-
nerable. They are living on the edge of
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homelessness and hunger. And they did
not do anything to deserve this fate.

Mr. President, if we are serious about
reforming a program that keeps these
children afloat, we will not adopt a
radical proposal like this bill. We will
not put millions of American children
at risk. And we will not simply give a
blank check to States and throw up
our hands.

Mr. President, this Republican bill
isn't a serious policy document. It is a
budget document. It is a downpayment
on a Republican tax break that targets
huge benefits for millionaires and
other wealthy Americans. For those
who make $350,000 per year, the GOP
reconciliation bill includes an $8,500
tax break.

Mr. President, if the Republicans
were serious about improving opportu-
nities for those on welfare, they would
be talking about increasing our com-
mitment to education and job training.
In fact, only last year, the House Re-
publican welfare reform bill, authored
in part by Senator SANTORUM, would
have increased spending on education
and training by $10 billion.

This year, by contrast, this welfare
bill actually cuts $82 billion, including
huge reductions in education and train-
ing.

So what has changed? The answer is
simple. This year, the Republicans
need the money for their tax breaks for
the rich.

Mr. President, shifting our welfare
system to 50 State bureaucracies may
give Congress more money to provide
tax breaks. But it is not going to solve
the serious problems facing our welfare
system, or the people it serves.

To really reform welfare, Mr. Presi-
dent, we first must emphasize a very
basic American value: the wvalue of
work.

We should expect recipients to work.
In fact, we should demand that they
work, if they can.

Of course, Mr. President, that kind of
emphasis on work is important. But it
is not enough. We also have to help
people get the skills they need to get a
job in the private sector. I am not talk-
ing about handouts.

I am talking about teaching people
to read. Teaching people how to run a
cash register or a computer. Teaching
people what it takes to be self-suffi-
cient in today’s economy.

We also have to provide child care.

Mr. President, How is a woman with
several young children supposed to find
a job if she cannot find someone to
take care of her kids? It is simply im-
possible. There is just no point in pre-
tending otherwise.

Unfortunately, this bill does not ad-
dress these kind of needs. It does not
even try to promote work. It does not
even try to give people job training. It
does little to provide child care.

All it does is throw up its hands and
ship the program to the States. That is
it.
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Mr. President, that is not real wel-
fare reform. It is simply passing the
buck to save a buck. And who is going
to get the buck that is saved? The peo-
ple the Republicans really care about:
those who are well off.

Mr. President, I would like to take a
moment now to talk about some of the
facts about this legislation. The pro-
ponents of this legislation talk about
philosophy and giving States flexibil-
ity, but I would like to talk about the
facts.

The fact is that an HHS study showed
that this legislation will force 1.2 to 2.1
million children into poverty.

And this is based on conservative as-
sumptions. In all likelihood, the figure
will be much higher.

Mr. President, I wish that all Sen-
ators would fully appreciate this. Liv-
ing below the poverty rate is no fun. As
I said, the poverty level for a family of
three, a woman with two children, is
$11 821 per year.

Mr. President, How many people here
think that they could raise two chil-
dren well on $11,821 per year?

Mr. President, not only does this
analysis contain conservative assump-
tions, it also does not document what
will happen to those children who al-
ready live in poverty. It is clear that
they will also be harmed by this legis-
lation because AFDC spending will be
frozen at 1994 levels under this bill even
though the cost of living for the poor
will rise during the next 7 years.

This bill also includes a mandatory 5-
year cap for the receipt of benefits.
Once this time period is completed,
there is nothing left for a poor family.
No job, no education, no income sup-
port—nothing,

Mr. President, this seems like a be-
nign provision but it will have harsh
consequences for our children.

The cap will mean that 3.3 to 4.3 mil-
lion children will get no help after 5
years. They will have no income sup-
port. They could be homeless.

Mr. President, I would like to point
out that the 5-year cap is a maximum.
It is an outer barrier. States can enact
1-, 2-, or 3-year caps and that will mean
that even more children will have to go
without assistance.

Mr. President, this bill also cuts Sup-
plemental Security Income [SSI] bene-
fits for disabled children. Under this
conference report, 300,000 disabled chil-
dren will be denied benefits in the year
2002.

Furthermore, approximately 500,000
children with disabilities, such as cere-
bral palsy, Down's syndrome, muscular
dystrophy and cystic fibrosis, would
have their benefits cut in the year 2002.

Mr. President, this bill also cuts food
stamp funding by $36 billion. These
cuts will literally take food right out
of the mouths of our children.

Mr. President, the children of this
country belong to all of us. We all have
a stake in their well being. It is our re-
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sponsibility to protect them, as if they
were our own children.

And, Mr. President, I would point out
that we don’t take risks with our own
children’'s well being. We do not say to
them—you better shape up or we will
put you out on the street without food.

We protect our own children. And we
want to do more to help them. Parents
across this country work hard to make
sure that their children will have a bet-
ter life. This is the same philosophy we
should take towards reforming our wel-
fare system. We must protect our chil-
dren and we must help them become
better off.

We can not do this by cutting mil-
lions of children off and forcing them
into poverty. This will make them
worse off—not better off.

Mr. President, I urge my colleagues
to reject this legislation and I urge the
President to issue an emphatic veto.

I yield the floor.

Mr. MOYNIHAN. Mr. President, I
yield myself such time as I may require
to thank my colleague and neighbor
and friend from New Jersey for his
statement, and particularly for raising
a point, absolutely central to the legis-
lation before us, which has not been
raised until this moment in the debate,
which is that this measure would re-
peal the eligibility of families who are
now on Aid to Families with Dependent
Children for Medicaid. This was not in
the bill that passed the House. It was
not in H.R. 4. It was not in the Senate
bill. It is in the conference bill, which
we have never seen. We never saw it.
The conference never met.

I am sorry, we met once, October 24,
for opening statements. And it never
met again and the bill has come out. It
was handed to us, the conference report
was handed to us this afternoon. We
found out what the Senator from New
Jersey has said. That is the degree of
the destructiveness of this measure.

I find it hard to comprehend, but I
am not in the least surprised that
every major religious group in the
country, save one alone, pleads with us
“Don't do this.”” Catholic bishops, the
Lutheran Conference, on and on, UJA:
‘*Don’t do this to children.”

I am increasingly confident,
President, that we will not.

I yield the floor.

The PRESIDING OFFICER. Who
seeks recognition? The Senator from
Delaware.

Mr. ROTH. Mr. President, I yield 10
minutes to the distinguished Senator
from Iowa.

Mr. GRASSLEY. Thank you, Senator
ROTH, and thank you for being a good
chairman of this committee and shep-
herding through a very important piece
of legislation.

I have to acknowledge that it is with
mixed emotions that I speak tonight
on this conference report before us. I
am very pleased to join my colleagues
in support of a sweeping welfare reform

Mr.
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proposal, probably the most sweeping
in recent history. But I am angry at
the President for saying that he will
veto this.

I suppose you would say I should not
be surprised that the President would
veto this. I suppose you would look at
his complaining about the Government
being shut down and understand that
he vetoed four bills this week, that if
he had not vetoed them, Government
would be functioning. Yet he wants to
point the finger at us.

This is the President who, in 1992,
said we are going to change, reform
welfare as we know it. He said that as
a candidate. He said that as President
of the United States. And considering
the fact that he is always for a bal-
anced budget on television but never
negotiating for a balanced budget when
he sits down to do it, or his people sit
down to do it, and you cannot even get
numbers on a sheet of paper, we maybe
should not be surprised that the Presi-
dent said he is for reforming welfare as
we know it and all of a sudden does not
want to reform welfare as we know it,
because he has a record of changing his
mind on the very most critical issues
before our country. He kind of has a
real problem with making up his mind.

Mr. President, I have made up my
mind. I am supporting this conference
agreement. The House passed this con-
ference by a vote of 245 to 178. That is
a bipartisan vote. We should pass this
bill more overwhelmingly than the
House did. Remember, this passed the
Senate 88 to 11. As I have said many
times on this floor, States have been
very successful in their efforts to re-
form welfare under waivers that are be-
grudgingly given to them by some face-
less bureaucrat from time to time
down at HHS. My own State of Iowa
has a very successful effort at moving
people from welfare to work, saving the
taxpayers money, moving people off of
welfare completely and trying to
change the atmosphere in welfare of
dependence to one of independence,
where there is a sense of pride and es-
teem once again. The way my State of
Iowa is doing this is by having the
highest percentage of any State in the
Nation of welfare recipients who are on
private-sector jobs.

We have raised that percentage in 3
years of our reform from 18 percent to
34 percent. This is the kind of success
that we at the Federal level have failed
to achieve. Even in our best attempts
in the 1988 Family Support Act we
failed. That bill passed 96 to 1. That
vote means that it was the best of in-
tent to reform welfare. But we have
three and a quarter million more peo-
ple on welfare now than we did then.
And it is costing billions of dollars
more, which means we have failed to
reform welfare.

We have seen States in the meantime
succeed at welfare reform. That is the
premise of this legislation. Moving out
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of the Washington bureaucracy the re-
sponsibility for welfare, moving it to
our State and local governments to ac-
complish what we could not accom-
plish—moving people from welfare to
work, moving people from dependence
to independence, and saving the tax-
payers’ money.

I am pleased that we are making this
move. We are acknowledging that we in
Congress do not have a lock on wisdom
or compassion. We are saying that we
trust Governors and State legislatures
to take care of citizens in need, and to
do it with a community-based approach
and to reform welfare thus doing.

When we started this process 10
months ago now, I set four goals that I
wanted to accomplish in welfare re-
form.

First, to provide a system that will
meet the short-term needs of low-in-
come Americans as they prepare for
independence.

Second, to provide States a great
deal of flexibility.

Third, to reduce the incidence of out-
of-wedlock births.

And, finally to save the taxpayers
some of their hard-earned money.

I am pleased that Senator ROTH has
led a conference that has given us a re-
port that substantially addresses each
of these goals.

The conference report provides for a
block grant of the AFDC program to
the States so that the States can meet
the needs of low-income Americans in
the most community-oriented, cost-ef-
ficient manner. It accepts a fact of
life—that you cannot pour one mold
here in Washington, DC, and expect to
spend the taxpayers' money wisely
solving the problems the same in New
York City as you do in Waterloo, IA.
This will let New York do the best with
the taxpayers’ money they can to ac-
complish the goals that they know
should be accomplished, and the people
in Iowa will do it according to their
best way.

In doing so, this gives the States the
great flexibility they need to design
their programs to meet the needs of
their individual citizens. Iowa has dem-
onstrated a great benefit of the pro-
gram designed with its citizens in
mind, its very own program. Over 2
years ago, the Iowa State Legislature
passed a bill that totally overhauls our
welfare system. State leaders came to
us at the Congress at the Federal level
for that waiver necessary to implement
their ideas. The waiver was finally ap-
proved, and the State plan was imple-
mented in October 1993.

As I mentioned before, in the last 2
years, we have moved from 18 percent
to 34 percent the number of our welfare
recipients in jobs. This dramatic in-
crease shows the ingenuity of the Iowa
State plan to move people from welfare
to work. It also shows the importance
of giving much greater flexibility to
State leaders.
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Another positive portion of the final
report is that it protects States which
are under waiver agreements like my
State of Iowa.

When Iowa came to the Federal Gov-
ernment for their waiver, they were re-
quired to have a cost neutrality clause
in their contract agreement with the
Federal Government. If my State want-
ed to try new ideas, then they were
told by the Federal Government that
they would have to bear the burden of
any additional cost incurred. Being
sensitive to the Federal deficit, I un-
derstood the need for that agreement.

But since we are now changing the
rules of the game midstream, it was
critical that we not hold the States lia-
ble under those waiver agreements.
Since we are going to change our end of
the deal—we at the Federal level by
this legislation—States should not be
required to live up to their end of the
deal. This issue was addressed in the
conference agreement by allowing
States to cancel their waiver agree-
ments while addressing the up-front
costs that States have invested in their
welfare programs.

My next goal was to take steps to ad-
dress the seemingly intractable prob-
lem of out-of-wedlock births. The con-
ference report requires that teenage
mothers live at home, or in a super-
vised setting. If there is anything that
we should all be able to agree upon, it
is that young teenage mothers should
not be left alone in raising children.
They need support.

Witness after witness who came be-
fore Senator ROTH's committee agreed
that teenage moms should not be left
to fend for themselves and their chil-
dren.

The conference also keeps the family
cap but allows States to opt out if they
desire. This compromise between the
original House and Senate language is
reasonable because it keeps the States
from ignoring the issue but leaves the
final determination to each State leg-
islature.

My last goal—to save the taxpayers
some of their hard-earned money—is
really more of a result of reform than
a goal itself. If we take steps to move
people from welfare to work, give
greater flexibility to the States, and
reduce illegitimacy, we will—in the
long run—save some taxpayer money.
This would be a positive result.

I urge my colleagues to recognize
this conference agreement as a good
compromise between the House and
Senate bills. It accomplishes the Presi-
dent’s goal to end welfare as we know
it.

We should send the President this
conference report in the hopes that he
will reconsider his recent comments
and sign this bill into law. I urge adop-
tion of the conference agreement.

Mr. KENNEDY addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.
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Mr. KENNEDY. Mr. President, as I
understand it, we have been rotating
back and forth. I know that Senator
GRAMS has been here. I do not intend to
take very long. But I would like to ad-
dress the Senate on this issue.

I yield myself 12 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. KENNEDY. Mr. President, there
is a right way and a wrong way to re-
form welfare. Punishing children is the
wrong way. Denying realistic job train-
ing and work opportunities is the
wrong way. Leaving States holding the
bag is the wrong way. While we all
want to reform welfare, this conference
report is simply the wrong way. It
takes a bad Senate bill and makes it
worse.

Mr. President, I know all of our
Members are familiar with the excel-
lent work that has been done by our
friend, the Senator from New York,
Senator MOYNIHAN, both in his presen-
tations earlier this evening and his
very considerable contribution to this
debate over the years. I hope all of our
Members will read carefully, prior to
the time that we vote, the presentation
of our good friend and colleague, Sen-
ator MOYNIHAN.

The Senate bill eliminated a 60-year
old good faith national commitment to
protect all needy children, and for that
reason, in my opinion, it was fatally
flawed. The Office of Management and
Budget documented that the Senate
bill would have pushed an additional
1.2 million children into poverty—hard-
ly the goal of real reform. This con-
ference report simply adds insult to in-
jury. It will undoubtedly result in in-
creased suffering for millions of Amer-
ican children and families. It continues
to be legislative child abuse—and it
should be defeated.

The Senate bill cut food stamps for 14
million children, SSI benefits for
225,000 disabled children, essential pro-
tections for 100,000 abused children, and
minimal assistance for 4 million chil-
dren left with no safety net after the
time limit. This conference report
slashes each of these survival programs
even further—with nutrition services,
disability benefits, and child protec-
tion efforts footing most of the bill.

If the conference report becomes law,
children born to parents on welfare will
be punished in every State. Victims of
domestic violence will lose their spe-
cial protections. Food stamps for the
working poor and the unemployed will
be further restricted. Women and chil-
dren on AFDC will lose their Medicaid
guarantee. Family preservation pro-
grams, child abuse programs, and child
nutrition programs will be block grant-
ed. Family hardship exemptions and
State investment requirements will be
further reduced. All this pain is in-
flicted above and beyond the Senate
bill.

And even the modest child care pro-
visions added to the Republican Home
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Alone bill on the Senate floor have
been rolled back. The Republican wel-
fare agreement not only falls far short
of providing essential child care fund-
ing but guts essential protections for
children in child care.

During consideration of the Senate
bill, the Congressional Budget Office
said most States were likely to simply
throw up their hands and ignore the
new work requirements. Unfortu-
nately, nothing on that front has
changed for the better. CBO continues
to believe that under this conference
agreement, States will accept the sanc-
tions for failing to comply, rather than
try to reach the goals without the re-
sources needed to make it possible.

This conference report more than
doubles the child care short fall found
in the final Senate bill. According to
the Congressional Budget Office, the
conference report is more than $6 bil-
lion short of providing States with
enough child care funding to make the
work requirements work. Once again,
this is not welfare reform; it is welfare
fraud.

What we know is that there are cer-
tain ingredients which are necessary to
make any real welfare reform effort
work. First of all, you have to provide
some degree of job training and edu-
cation for the individual. There has to
be a job market out there so that the
individual is able to gain employment
and hopefully earn a decent wage. And
there has to be health insurance cov-
erage, particularly for small children,
and there has to be child care.

Those are the effective ingredients
and without these effective ingredients
we are not going to have the kind of
welfare reform which is so important
and necessary. We will not be able to
move people out of dependency into
some degree of hope and opportunity
for themselves and for their children.

What we have seen here is, even after
the debate held on the floor of the Sen-
ate, even after the amendment of Sen-
ator DoODD, myself and others was ac-
cepted, it goes to the conference and is
rolled back from that position. Not
only is the total amount of funds inad-
equate, but the protections for children
in child care are gone.

Mr. SANTORUM. Will the Senator
from Massachusetts yield for a ques-
tion?

Mr. KENNEDY. If any Member of
this Senate wants to see the best child
care in this country, go to a military
base. Go to any military camp across
this country and you see child care
programs at their very best. That is
what has happened, Mr. President.
Military child care represents the kind
of high quality care that was fought for
by our friend and colleague, Senator
DopD, and also that was eventually
worked out in a bipartisan way with
Senator HATCH and Senator DoDD and
signed into law by President Bush—bi-
partisan support.
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Now we read that these important
child care protections have been
stripped away in this conference re-
port. It is absolutely untenable. And
you and I know what is going to hap-
pen. With inadequate funding and pro-
tections for child care, we are going to
hear in another 2 or 3 years about how
child care is being bungled in the var-
ious States, and this is going to be used
as an excuse to further reduce it. That
is what is going to happen. And that I
think is unfair, unjustified, and unwar-
ranted.

Mr. SANTORUM. Will the Senator
from Massachusetts yield for a ques-
tion?

Mr. KENNEDY. I would like to just
finish. I do not intend to speak for
long. And then I will be glad to yield.

Mr. President, further, the con-
ference agreement will undoubtedly en-
sure that those struggling to stay off
welfare will lose their support to those
seeking to get off welfare. But low-in-
come working families need help, too.
The average cost of a child in child
care is almost $5,000 a year, yet the
take-home pay from a minimum wage
job is stuck at $8,500 a year. This is not
manageable. It is not acceptable.

The conference agreement pulls the
rug out from under these families just
as they are getting on their feet. Such
an approach is callous and counter-
productive. In Massachusetts, of moth-
ers who left welfare for work and then
returned to welfare, 35 percent cited
child care problems as the reason that
they do not get enough of it. And the
principal reason is we have three dif-
ferent child care programs that existed
under the Finance Committee, all re-
pealed. We also had a block grant pro-
gram that was out there dealing with
children of working parents. You had
about 760,000 in one, about 650,000 in
the other programs. And those pro-
grams have been combined and the en-
titlement status eliminated. At the
same time, the need has been dramati-
cally increased. In the Republican wel-
fare conference, the total amount that
is now being provided is even more in-
adequate than before. And even though
we made some adjustment in this
Chamber, that child care program has
been very much emasculated.

The Republicans have cut by more
than 50 percent the funds set aside to
improve the quality of child care. This
is true despite the fact that report
after report documents the shockingly
poor quality of child care in far too
many child care centers and home-
based child care settings. These Fed-
eral quality funds are making a meas-
urable difference in the growth and de-
velopment of low-income children.

The changes in this bill reduce child
safety, parental choice, and parental
opportunity. They do not promote
work or protect children. This bill is
not about moving American families
from welfare to work. It is about tak-
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ing assistance away from millions of
poor, homeless and disabled children—
and passing it out in tax breaks to the
rich. It is about starving small children
and feeding corporate fat cats. It is
Robin Hood in reverse.

My Republican colleagues are correct
when they say that this is a historic
moment. If this bill passes, it will go
down in history as the day the Con-
gress turned its back on needy chil-
dren, on poor mothers struggling to
make ends meet, on millions of fellow
citizens who need our help the most.

Some may wonder why the Repub-
licans want to jam through a welfare
conference report that they just man-
aged to twist enough arms to get
signed last night? The Republicans put
a premium on speed. They hope that no
one will find out exactly what their
plan means until it is too late. They
want to hide the harsh reality. When
you strip away their rhetoric, their
overall budget plan is to punish chil-
dren and to protect corporate loop-
holes.

Republican priorities are clear. For
millionaires, they will move moun-
tains.

We passed in the Senate under the
leadership of Senator MOYNIHAN and
others by over 90 votes a repeal of the
billionaire's tax cut. This is the provi-
sion that allows you to make $4, $5, $6
billion, trade in your citizenship, and
get a tax break to take up residency in
another country while the rest of
Americans are working hard and pay-
ing their fair share. We voted over-
whelmingly to eliminate it. Only four
Members actually voted against it. But
as soon as they went to conference and
closed the door, they put it right back
in here. While they are cutting child
protection and child nutrition pro-
grams, they are protecting the billion-
aire's tax cut. And that is untenable,
Mr. President.

Poor children, there is not a finger
lifted for them.

Some of the Nation's corporate ex-
ecutives purchased full page ads in the
Washington Post and the New York
Times calling on Congress to produce a
budget deal stating that every form of
spending should be on the table. I
couldn’t agree more. It is high time
that we had shared sacrifice.

We all want to balance the budget.
But it cannot and should not be done
on the backs of America’s children.
Enough is enough. Enough of backroom
deal with high paid corporate lobby-
ists. Enough of dismantling commit-
ments made to our children and fami-
lies who need our help.

In the end, it is a battle for the heart
and soul of this Nation. It is a simple
question of priorities. Are we going to
leave millions of American low-income
children behind in order to give huge
tax breaks to the rich? Are we going to
put disabled children back in institu-
tions in order to allow corporations to
ship their profits overseas.
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A ‘“survival of the richest’ plan is
not what makes America America.

President Kennedy said in his Inau-
gural Address: “'If a free society cannot
help the many who are poor, it cannot
save the few who are rich.”

And in defense of the national safety
net—President Reagan said in 1984:
‘“We can promote economic viability,
while showing the disadvantaged genu-
ine compassion."

We have learned from experience
that some cuts never heal—and I cau-
tion my colleagues that this conference
report is full of them.

I am proud to join President Clinton
and my Democratic colleagues in the
House and the Senate vigorously op-
posing this conference report. Clearly,
we can do better, and now is the time
to start trying.

For the children who are too young
to vote and who cannot speak for
themselves—we must be their voice. I
urge my colleagues to vote ‘‘no’” on
this conference report.

I will be glad to yield.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. KENNEDY. I yield myself 6 min-
utes to be able to respond, if the Sen-
ator from Pennsylvania had a question.

Mr. SANTORUM. I thank the Senator
from Massachusetts. I just want to
clear—

The PRESIDING OFFICER. The Sen-
ator from New York yields time?

Mr. MOYNIHAN. To the Senator
from Massachusetts.

Mr. KENNEDY. The Senator from
Pennsylvania had inquired earlier, and
I indicated I wanted to complete my
statement, and I have. And the Senator
from New York has granted I think 2
more minutes—

Mr. MOYNIHAN. As much time as
the Senator likes.

Mr. KENNEDY. To respond to the
Senator who wanted to ask questions.
Otherwise, I yield the floor.

Mr. SANTORUM. I would like to ask
a question of the Senator from Massa-
chusetts. The Senator from Massachu-
setts made the statement that child
care funding under this bill is rolled
back, has declined. I would just refer
him to—he said we had a premium on
speed, and I think in this case the pre-
mium on speed has been to our det-
riment because I am not sure the Sen-
ator has the most current figures on
child care. Let me review for the Sen-
ator what is in the bill.

Like the Senate bill that passed,
there is a $1 billion per year block
grant to the States, identical to what
we passed here. There is a difference in
the mandatory child care category. We
in the Senate-passed bill spent $10 bil-
lion over 7 years for child care. In the
conference report it is $11 billion, $1
billion more than the Senate bill over-
all. And in addition, it is over $1.8 bil-
lion more than the current CBO base-
line. So it is more than the Senate bill,
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and it is substantially more than what
would be under current law.

Mr. KENNEDY. Well, Mr. President,
just to respond, I understand that it
provides $11 billion over T years for
child care as opposed to $8 billion over
5 years in the Senate bill. I think I am
correct on that. I see my friend from
New York nodding his head. And CBO
says that this amount is $6 billion
short of the funding needed to make
the work requirements work. In addi-
tion, the conference report caps the
child care block grant for working poor
families at $1 billion—is that correct?
—rather than such sums as in the Sen-
ate bill. So I think I stand by the ear-
lier statement. I see the Senator from
New York—

The PRESIDING OFFICER. The Sen-
ator's time has expired.

Mr. MOYNIHAN. The Senator can
have as much time as remains to us, if
he wishes.

Mr. SANTORUM. If I can say to the
Senator from Massachusetts that the 5
year number is correct, $8 billion over
5 years in the Senate-passed bill, but
$10 billion over 7 years in the con-
ference report. The Senator is correct
it is not $8 billion in 5 years; it is §7.8
billion. So you trade off in a sense $200
million in the first 5 years for an addi-
tional $1 billion in the final 2 years,
which many would see as a pretty good
trade-off and an increase in the overall
allocation of $1 billion.

So I do not think it is fair to say that
it is a decrease in chapter funding
when you are spending $1 billion over a
year covered by the bill.

Mr. KENNEDY. Well, I say to the
Senator, I will put in the RECORD my
understanding on the child care provi-
sions, as I indicated earlier, the $11 bil-
lion over T years, still far short of what
CBO says is needed, and also that the
cap of the child care block grant. This
bill also rejects the Senate provisions
preserving the funding entitlement for
all protective services, including essen-
tial foster care and adoption programs.

As the Senator from Pennsylvania
knows, the conference agreement
maintains the entitlement for room
and board costs associated with foster
care and adoption, but block grant the
funds used to keep children safe by re-
moving them from dangerous situa-
tions and finding and monitoring alter-
native placements.

That is one of the most important as-
pects of the program. I am extremely
familiar with the excellent program
that is taking place in Los Angeles,
one of the most effective family preser-
vation programs around. With outreach
and support efforts, children are being
kept safe and experiencing good care
and attention.

The Senate bill emphasized preven-
tion and family preservation. But by
block granting these special efforts
with crisis intervention programs,
these particular provisions have been
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effectively eliminated. Independent liv-
ing programs are also repealed. And at
a time when the needs will increase in
terms of the children protection, the
report cuts essential services by $1.3
billion more than the Senate bill.

We have not even talked about the
disabled children, what has happened
to them. We have not talked about the
food stamp programs that are going to
affect children. We have not talked
about child nutrition. You nearly dou-
ble the size of the cuts in the Senate
bill from $3.4 to $5 billion. There are 32
million needy children currently in
this program. And the list goes on.

I know the Senator will want to ad-
dress this. This is a listing of my un-
derstanding of it. I know the Senator
from Pennsylvania will do likewise.
But I welcome the opportunity to iden-
tify the impact of this legislation on
children. And what exists at the
present time, what was in the Senate
bill, and what has come out of this con-
ference. I think it should be listed, and
attention should be drawn to it, hope-
fully prior to the time we vote. I know
the Senator will put in his interpreta-
tion, as I do mine.

I thank the Senator from New York.
I yield myself 30 more seconds to say
how much all of us appreciate his lead-
ership, not only this evening and the
work on the conference report, but the
brilliance of his leadership during the
consideration earlier in the debate and
for all the good work that he has done
over the years. In 1988, his true reform
program provided the child care, pro-
vided jobs training and education, and
provided for transitional support in
terms of the health care.

That still is, when the final chapter
is written, the way to go. All of us, all
Americans are in his debt for the lead-
ership that he has provided. I thank
the Chair.

Mr. MOYNIHAN. Mr. President, may
I yield myself 30 seconds to thank my
friend from Massachusetts, who is, as
ever, at the fore in these matters.

The President in his statement that
he will veto this bill says that he looks
forward to bipartisan efforts to pursue
the directions we took in 1988 and on
which we should continue. But it is not
cheaper. Mr. President, the cheapest
thing to do is what we do now, what we
are going to do in this bill. And it is ru-
inous to children. We would look back
at this as a day without precedent in
the history of this body, an idea that a
year ago would have been, I think, un-
thinkable.

I think now we will at long last,
when we have come to our senses, as I
said earlier, in a bipartisan effort ac-
complish what we need to as soon as
this particular one is behind us. I
thank the Chair.

The PRESIDING OFFICER. Who
seeks recognition?

Mr. ROTH. I yield 5 minutes to the
Senator from Minnesota.
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The PRESIDING OFFICER. The Sen-
ator from Minnesota is recognized.

Mr. GRAMS. I ask the manager of
the bill if I could have up to 10 min-
utes?

Mr. ROTH. I am sorry, just 5.

Mr. GRAMS. Mr. President, I rise
today in support of the conference re-
port to H.R. 4, the Work Opportunity
Act of 1995, and I commend the major-
ity leader and my colleagues for the
months of concentrated effort it took
to bring us to this point. And I appre-
ciate the opportunity to speak on this
bill tonight.

Mr. President, since the beginning of
the 104th Congress, we have been debat-
ing the state of this Nation’'s welfare
system. Both sides of the aisle recog-
nize that the system is broken.

It encourages illegitimacy.

It does not recognize the importance
of marriage and family. It offers no
hope or opportunity for those Ameri-
cans who are trapped within its layers
of bureaucracy.

And it was not supposed to be this
way.

After signing the 1964 Welfare Act,
President Lyndon Johnson proclaimed,
‘‘We are not content to accept the end-
less growth of relief rolls or welfare
rolls,”” and he promised the American
people that ‘“the days of the dole in our
country are numbered."

The New York Times predicted the
legislation would lead to ‘‘the restora-
tion of individual dignity and the long-
run reduction of the need for govern-
ment help."

In 1964, America's taxpayers invested
$947 million to support welfare recipi-
ents—an investment which President
Johnson declared would eventually
‘‘result in savings to the country and
especially to the local taxpayers'
through reductions in welfare case-
loads, health care costs, and the crime
rate.

But yet, 30 years later, none of those
predictions have materialized, and the
failure of the welfare system continues
to devastate millions of Americans
every day—both the families who re-
ceive welfare benefits and the tax-
payers who subsidize them.

Despite a $5.4 trillion investment in
welfare programs since 1964, at an aver-
age annual cost that had risen to $3,357
per taxpaying household by 1993:

One in three children in the U.S.
today is born out-of-wedlock;

One child in seven is being raised on
welfare through the Aid to Families
with Dependent Children program; and

Our crime rate has increased 280 per-
cent.

Mr. President, those are the kinds of
devastating statistics which until re-
cently have been ignored by the bu-
reaucratic establishment in Washing-
ton, but those are the statistics H.R. 4
will finally address.

By rewriting Federal policies and
working in close partnership with the
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States, we can create a welfare system
which will effectively respond to the
needs of those who depend on it—at the
same time to protect the taxpayers.

This bipartisan welfare conference
report sets in place the framework for
meeting those needs by offering indi-
viduals who are down on their luck
some opportunity, self-respect and
most importantly, the ability to take
control of their own lives.

And yes, we will ask something of
them in return.

The most significant change in our
welfare system will be the requirement
that able-bodied individuals put in 20
hours of work every week before they
receive assistance from America’s tax-
payers.

Mr. President, my colleagues and I
have come to the floor repeatedly this
session to suggest that our present wel-
fare system promotes dependency by
discouraging recipients from working,
but nothing sums up the problem more
perfectly than a story which appeared
just last month in the Baltimore Sun.

It seems that the Baltimore regional
office of the Salvation Army is having
trouble this year recruiting volunteer
bell ringers to staff the red kettles that
have become a symbol of the holiday
season.

So they decided to pay for the help—
$5 an hour, thinking it would give peo-
ple on public assistance the oppor-
tunity to earn some money. Here is
where the Baltimore Sun picks up the
story:

The Frederick chapter ran a help-wanted
ad for bell ringers in the local paper for a
week but received only four applications. It
then approached an agency that provides
temporary workers.

The agency interviewed 25 people for the
bell ringing job, but no one wanted to do it.
One person accepted the job at a second tem-
porary help agency.

“I'm beating my head against the wall,”
Captain Mallard said.

That is Butch Mallard, commander of
the Salvation Army in Frederick, MD:

I don't know if people don't want to work
outside, or that they just don’t want to work
for $5 an hour when they can stay home and
get that much from the government.

Mr. President, the Salvation Army
has found out what we have been say-
ing all along: the government makes it
so easy for a welfare recipient to skip
the work and continue collecting a fed-
eral check that there is absolutely no
incentive to ever get out of the house
and find a job.

And if someone actually takes the
initiative to take a job—perhaps as a
bell ringer—they risk forfeiting their
welfare benefits entirely.

During Senate consideration of the
Work Opportunity Act, Senator SHEL-
BY and I joined forces with the major-
ity leader to ensure that welfare recipi-
ents receive benefits only after they
work.

We believe welfare recipients should
be held to the same standards, the
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same work ethic, to which America’s
taxpayers are held.

American taxpayers are putting in at
least 40 hours on the job each week—
and are sometimes forced to take on an
additional job or work overtime hours
just to make ends meet.

And all the while, they have been
generously providing welfare recipients
with cash and benefit assistance, while
the only thing we ask of welfare recipi-
ents is to provide an address where we
can mail their checks.

Under the Grams-Shelby pay-for-per-
formance amendment which was adopt-
ed earlier this year, this practice will
end. Welfare recipients will be required
to work before they receive any cash
assistance.

Simply put, our amendment stipu-
lates that welfare recipients will re-
ceive financial assistance from the tax-
payers only for the number of hours
they are actually engaged in a work ac-
tivity.

A work activity includes: a private
sector job, on-the-job-training, a sub-
sidized job, workfare, community serv-
ice, job search limited to 4 weeks, and
vocational education limited to 1 year.

A welfare recipient is required to re-
quired to work 20 hours a week—if they
only put in 15 hours in a particular
week, they will only receive cash as-
sistance for those 15 hours of work.

Many of my colleagues have ex-
pressed their support for these tough
work requirements and the need for the
pay-for-performance amendment.

But some Members believe our origi-
nal bill did not include adequate fund-
ing to provide child care while parents
were working.

These concerns were raised despite
the fact that the Senate bill dedicated
$8 billion toward child care services.

But in order to address the concerns
that $8 billion is still not enough, the
conference report increases child care
funding to $18 billion.

As it has in the past, safeguarding
the well-being of children will continue
to remain a primary concern of the re-
focused welfare system our bill will
create.

I am proud that we have taken addi-
tional steps through this conference re-
port to ensure our children’s readiness,
and ability, to learn.

Throughout the last year, I have
been meeting with parents, educators,
nutrition experts and pediatricians
who are concerned about the future of
Federal nutrition standards.

Many of them have pointed out that
unless children receive and maintain a
proper level of nutrition, they will per-
form significantly lower than their
learning potential.

And so I have worked to ensure that
medically devised Federal nutrition
standards, established by the National
Advisory Council on Maternal, Infant
and Fetal Nutrition, are maintained
under this legislation.
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I am pleased that my colleagues have
joined me in recognizing the need for
these uniform standards by including
them in this bill.

Mr. President, our bill also recog-
nizes that officials elected locally—our
state legislators and governors—are
more capable than their representa-
tives in far-away Washington to admin-
ister effective programs on the State
and local level.

And so this welfare reform legisla-
tion will give States like Minnesota
the flexibility they need to develop in-
novative programs to assist those who
need help most.

States will no longer have to ask
Washington for permission to establish
successful programs like the Minnesota
family investment plan. States will fi-
nally be able to save money and use it
wisely, rather than being forced to
spend it on the wasteful paperwork
Washington requires them to fill out.

Mr. President, the bipartisan legisla-
tion before us today to overhaul our
failed welfare system is the first posi-
tive step away from a system which
has held nearly three generations hos-
tage with little hope of escape.

Only be enacting this legislation can
we offer these Americans a way out
and a way up.

I challenge my colleagues on both
sides of the aisle, and the President,
and the American people themselves,
to take this message to heart: Govern-
ment cannot solve all our problems.

As Americans, we need to look with-
in ourselves rather than continuing to
look to Washington for solutions.

Does anybody really believe the Fed-
eral Government embodies compassion,
that it has a heart?

Of course not—those are qualities
found only outside Washington, in
America’s communities.

Mr. President, there is no one I can
think of who better exemplifies heart
and compassion than Corla Wilson-
Hawkins, and I was so fortunate to
have had the opportunity to meet her
recently.

She was one of 21 recipients of the
1995 National Caring Awards for her
outstanding volunteer service to her
community.

Corla is known as ‘‘Mama Hawk'' be-
cause, more than anything else, she
has become a second mother to hun-
dreds of schoolchildren in her west-side
Chicago community, children who,
without her guidance, might go with-
out meals, or homes, or a loving hug.

Mama Hawk gives them all that and
more, and she and the many, many
other caring Americans just like her
represent the good we can accomplish
when ordinary folks look inward, not
to the government—and follow their
hearts, not the trail of tax dollars to
Washington.

Mama Hawk tells a story that illus-
trates better than I ever could how the
present welfare system has permeated
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our culture and become as ingrained as
the very problems it was originally cre-
ated to solve.

These are her words.

When I first started teaching, I asked my
kids, what did they want to be when they
grew up? What kind of job they wanted. Most
of them said they wanted to be on public aid.
I was a little stunned.

I said, ‘“Public aid—I didn’t realize that
was a form of employment.” They said,
“Well, our mom's on public aid. They make
a lot of money and, if you have a baby, they
get a raise.”

Mr. President, that is the perception,
maybe even the reality, we're fighting
to change with our vote today on this
historic conference report. While there
is more work to accomplish, this bill is
a good first step toward truly ending
welfare as we know it.

I look forward to working with my
colleagues in the future to finish the
good work we have started today.

Ms. MIKULSKI. Mr. President, I op-
pose this conference report. We should
reject this bill. We should return to the
bargaining table to negotiate real wel-
fare reform which moves people from
welfare to work and provides a safety
net for kids.

Nearly 3 months ago, I joined 34 of
my Democratic colleagues in reaching
across the aisle to pass a bipartisan
welfare reform bill by a vote of 87-12.

We did so because our deliberations
had produced a bill that began to move
the welfare reform debate away from
the harsh rhetoric of the House bill.

I had hoped that our initial success
at compromise in the Senate could lead
to true compromise with the House.
Regrettably, it did not.

During Senate action last September,
Senate Republicans and Democrats
worked together to find common
ground and the sensible center. In con-
trast, the House-Senate welfare con-
ference was shaped by Republican back
room deals. Democrats were shut out.

This Conference Report is punitive.
It’s tough on kids, and it does not give
people the tools they need to get and
keep a job.

This bill moves us in the wrong direc-
tion.

First, this bill is part of the Repub-
lican assault on needy families. This
bill cuts $82 billion from child care,
food stamps, child nutrition, child pro-
tection, welfare and other programs
over 7 years—drastically more than the
Senate welfare reform bill. These cuts
are draconian.

They are coupled with other budget
cuts critical to working families, such
as the earned income tax credit. The
EITC helps keep working families out
of poverty. The Republicans welfare
plan says go to work. The Republican
budget says, once you get to work,
we're going to make you pay more in
taxes.

Second, the conference report
snatches away the safety net for kids.
It weakens the Senate effort to provide
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child care to working families by cut-
ting $1.2 billion. These drastic cuts
mean that parents will have to choose
between taking care of their kids and
going to work. Today, 34 percent of
women on welfare say they are not
working because they cannot find or
afford child care.

Children will go hungry under this
conference report. It jeopardizes the
nutrition and health of millions of
children, working families, and the el-
derly. It cuts food stamps and school
lunches. And, if there is a recession,
there is no guarantee those in need can
get either. At least 14 million kids will
suffer from this cut.

Third, neglected and abandoned chil-
dren, and children in foster and adop-
tive care, will suffer further under this
conference report. It slashes protective
services to these kids by 23 percent or
$4.6 billion over the next 7 years. The
bill also cuts funding to investigate re-
ports of abuse and neglect, to train po-
tential foster and adoptive parents, to
help place children in foster and adop-
tive homes and to monitor State child
protection programs. These cuts come
at a time when resources can’'t meet
current needs to protect children from
abuse and neglect.

Fourth, the conference agreement is
punitive to disabled children. We all
agree Supplemental Security Income
needs to be reformed. But, this goes too
far. It too narrowly defines who quali-
fies. So, only the most severely dis-
abled children will get SSI, stranding
many disabled kids and their families.

Fifth, the conference report allows
States to cut back on their financial
commitment to poor families. It weak-
ens the State maintenance of effort
provisions the Senate fought so hard
for. Under this bill States could cut
their contributions to poor families by
25 percent each year. The net effect—
less child care, fewer tools to help get
people to work, and more children fall-
ing into poverty.

And sixth, the bill fails to recognize
that when there is an economic down-
turn, people lose their jobs and need a
helping hand. There is not an adequate
contingency fund for use during times
of natural disasters, changes in child
poverty, and population shifts.

This bill fails to move people from
welfare to work. And it is a bill that
will force more than a million addi-
tional children into poverty.

The welfare package of the Presi-
dent’s T-year balanced budget plan is a
good place to start. It takes a signifi-
cant page from the Work First proposal
that Senators DASCHLE, BREAUX, and I
wrote earlier this year. It requires wel-
fare recipients to go to work by provid-
ing them with the tools to get a job
and keep it. It cuts $49 billion in wel-
fare programs, but does so respon-
sibly—not in the reckless and punitive
fashion of this conference report.
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The best social program in America
is a job. Unfortunately, the Repub-
licans welfare bill now before the Sen-
ate is a con job when it comes to Amer-
icans’ desire to get welfare recipients
back to work. Vote no on this con-
ference report.

The PRESIDING OFFICER. Who
yvields time?

Mr. MOYNIHAN. I yield myself 3
minutes.

The PRESIDING OFFICER. The Sen-
ator from New York.

Mr. MOYNIHAN. Mr. President, we
are truly at the end of our debate this
evening, toward the end. I ask unani-
mous consent that statement by the
presidents of the National League of
Cities, the National Association of
Counties, and the United States Con-
ference of Mayors urging the defeat of
this measure be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

NATIONAL LEAGUE OF CITIES, Na-
TIONAL ASSOCIATION OF COUNTIES,
THE UNITED STATES CONFERENCE
OF MAYORS, DECEMBER 20, 1995.

DEAR SENATOR: On behalf of the nation’s
local elected officials, we are writing to urge
you to oppose H.R. 4, the conference agree-
ment on the Personal Responsibility Act. Al-
though the conferees agreed to some changes
in the areas of foster care consultation with
local governments, we cannot support the
Final conference agreement which fails to
addrese many of the other significant con-
cerns of local governments. In particular, we
object to the following provisions:

The bill ends the entitlement of Aid to
Families with Dependent Children, thereby
dismantling the critical safety net for chil-
dren and their families.

The bill places foster care administration
and training into a block grant. These funds
provide basic services to our most vulnerable
children. If administration and training do
not remain an individual entitlement, our
agencies will not have sufficient funds to
provide the necessary child protective serv-
ices, thereby placing more children at risk.

The eligibility restrictions for legal immi-
grants go too far and will shift substantial
cost into local governments. The most objec-
tionable provisions include denying Supple-
mental Security Income and Food Stamps,
particularly to older immigrants. Local gov-
ernments cannot and should not be the safe-
ty net for federal policy decisions regarding
immigration.

The work participation requirements are
unrealistic, and funding for child care and
job training is not sufficient to meet these
requirements, One example of the imprac-
ticality of these provisions is the removal of
Senate language that would have allowed
states to require lower hours of partition for
parents with children under age six.

We remain very concerned with the possi-
bility of any block granting of child nutri-
tion programs. A strong federal role in child
nutrition would continue to ensure an ade-
quate level of nutrition assistance to chil-
dren and their families. School lunch pro-
grams are necessary to ensure that children
receive the nutrition they need to succeed in
school. Children’s educational success is es-
sential to the economic well being of our na-
tion’s local communities.

The implementation dates and transition
periods are inadequate to make the changes

CONGRESSIONAL RECORD—SENATE

necessary to comply with the legislation. We
suggest delaying them until the next fiscal
year.

As the level of government closets to the
people, local elected officials understand the
importance of reforming the welfare system.
However, the welfare reform conference
agreement would shift costs and liabilities
and create new unfunded mandates for local
governments, as well as penalize low income
families. Such a bill, in combination with
federal cuts and increased demands for serv-
ices, will leave local governments with two
options: cut other essential services, such as
law enforcement, or raise revenues. We,
therefore, urge you to vote against the con-
ference agreement on H.R. 4.

Sincerely,
GREGORY S. LASHUTKA,
President, National
League of Cities,
Mayor, Columbus,
Ohio.
DoucLAS R. BOVIN,
President, National

Association of Coun-
ties, Commissioner,
Delta County,
Michigan.
NORMAN B. RICE,

President, The United
States Conference on
Mayors, Mayor, Se-
attle, Washington.

Mr. MOYNIHAN. Mr. President, they
make a number of points, but the first
one being:

The bill ends the entitlement of Aid to
Families with Dependent Children, thereby
dismantling the critical safety net for chil-
dren and their families.

This is the central point. We do not
have welfare reform before us, we have
welfare repeal, a repeal of a commit-
ment made in the 1930’s in the middle
of the Depression. To be abandoned
now would be unthinkable, and I am in-
creasingly confident it will not occur.

Also, I ask unanimous consent to
print in the RECORD a joint statement
by Catholic Charities USA, the Lu-
theran Social Ministry Organizations
of the Evangelical Lutheran Church in
America, the Salvation Army, and the
Young Women’s Christian Association
on these and other matters.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

JOINT STATEMENT OF LARGE NONPROFIT
SoCIAL SERVICE PROVIDERS, OCTOBER 19, 1995

Catholic Charities USA, the Lutheran So-
cial Ministry Organizations of the Ewvan-
gelical Lutheran Church in America (ELCA),
The Salvation Army, and the Young Wom-
en's Christian Association (YWCA) are the
nonprofit organizations who together do
more for low-income families and poor peo-
ple in the United States than anyone else.
We are greatly concerned about the con-
sequences that deep cuts in programs that
serve poor and low-income people will likely
create. The very fabric of our society is at
risk. We believe that such cuts will exacer-
bate the despair already felt among many
and turn it into hopelessness. As we go about
our business of serving both the physical and
spiritual needs of people, we see the despera-
tion in many of their eyes.

The chasm between the rich and poor in
our country appears to be growing. While
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children born to families in the upper twenty
percent of the income scale in the United
States experience the highest standard of
living in the industrialized world, the chil-
dren born to families in the lowest twenty
percent receive one of the lowest. We should
be developing policy that narrows that gap
rather than policy that widens it. The reduc-
tion in the support for programs serving low-
income people such as Aid to Families with
Dependent Children, food and nutrition,
Medicaid, housing, the Legal Services Cor-
poration, Supplemental Security Income,
and the Earned Income Tax Credit, when
combined, will have a devastating effect on
families that have few options. Even if these
families are able to work, that work is often
at or near minimum wage with no benefits
leaving families still living in terrible depri-
vation. Elderly people as well will experience
increased poverty and all that it brings.

In addition to the hopelessness of spirit, we
believe the proposed policy changes will in-
crease hunger, homelessness, and abuse and
neglect within families.

Historically, we have worked quite suc-
cessfully in partnership with government to
provide services to persons with special
needs. On every front we have received com-
mendation for the great work we have done.
However, we do not have either the financial
or physical capacity to serve the increased
need we expect to occur because of these pol-
icy changes. In fact some of the changes may
force us to terminate some programs and
even close our doors in some ares. We are
deeply concerned that the partnership be-
tween government and religious institutions,
which has worked so well in the past, is now
being broken.

We will do our part to alleviate as much
suffering as possible by our acts of mercy.
However, we believe that all have a respon-
sibility for the needs of the people, the gen-
eral welfare, the common good—church
members and non-church members alike. Be-
cause not all seek what is just and good, de-
pendence on charity for the basic needs of
life is inadequate. Charity can supplement,
but it will never be able to replace ‘‘justice.”
1t is not just the responsibility of faith group
members who choose to give generously of
both their time and resources to ensure that
people’s needs are met. Society as a whole
must be committed to the well being of all.
We believe that government, as a means by
which Americans act corporately, has a
major role in establishing justice, protecting
and advancing human rights, and providing
for the general welfare of all. This is not a
time for government to deny their role and
reduce their portion of the partnership.

We believe that Congress and the President
should be cautious when making sweeping
changes in policy and not reverse the present
working relationship with nonprofit provid-
ers which has worked so well in the past.

Rev. CHARLES MILLER,
Exrecutive Director,
Lutheran Social
Ministry Organiza-
tions of the Evan-
gelical Lutheran
Church in America.
Rev. FRED KAMMER, S.J.,
President, Catholic
Charities USA.
Commissioner KENNETH L.
HODDER,
National Commander,
The Salvation Army.
PREME MATHAI-DAVIS,
Executive Director,
YWCA of the U.S.A.
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Mr. MOYNIHAN. I reserve the re-
mainder of my time as I believe we are
going to try to go to a concluding
measure here.

Mr. ROTH. Mr. President, first, I
yield 5 minutes to the distinguished
Senator from Texas.

The PRESIDING OFFICER. The Sen-
ator from Texas is recognized.

Mrs. HUTCHISON. Thank you, Mr.
President. I thank the distinguished
chairman of the committee for the
wonderful job that he has done. It is
never easy to make such changes as we
are making in this bill. But it is one of
the most important decisions that we
will make, because it is one of the key
elements to change the direction of
this country as it relates to welfare
and to allow us to balance the budget.

We have heard a lot of talk this
afternoon and this evening about help-
ing children. Mr. President, if we are
going to help the children of this coun-
try, the most important thing we can
do is balance the budget. We cannot
balance the budget unless we put wel-
fare on a budget. If we do not put wel-
fare on a budget, we will not be able to
do what is right for this country.

I am voting yes on this conference re-
port for two reasons: We must take
welfare off entitlement status and, Mr.
President, we have talked all day and
all night about the President saying he
is going to veto this bill. There is one
reason he is going to veto this bill. It
is because we are taking welfare off en-
titlement status and putting it on a
budget. That is the fundamental dif-
ference between the President and
those of us who are going to support
this bill.

This bill does not cut welfare spend-
ing. This bill slows the rate of growth
of welfare spending from 5.8 percent to
4.02 percent, less than 2 percentage
points of difference in the rate of
growth. We are going to spend more on
welfare. But the difference is we are
going to put some parameters around
it. We are going to give the States the
right to have a welfare program that
fits the needs of their States.

Mr. President, my Governor, George
Bush, says, “What are they talking
about, hurting the children? Do they
think I am going to have starving chil-
dren in my home State? ™

My Governor is a graduate of Yale. I
mean, it is not the University of Texas,
but it is OK. I think he is enlightened.
I think he can handle the job, and I
think every other Governor in the
United States of America knows best
what will fit their State’s needs.

This is going to make some monu-
mental changes in the priorities we
have. We have heard tonight Senators
saying, ““What are the priorities of this
country?’ We are going to decide.

The priorities of this country are
that we want to help people who need a
transition for a temporary period, and
that is what this bill does. Can people
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stay on welfare if they are able-bodied
and do not have young children under
6? They cannot do it forever, No, they
cannot. They cannot stay on it genera-
tion to generation. They have to work
after 2 years and they have a lifetime
limitation of 5 years.

What does that tell working people of
this country, especially the working
poor? It says there is an incentive for
you to do what is right. No longer are
you going to have to support people
who can work but will not. If you can
work and do, if you consider it a privi-
lege to work and contribute to the
economy of this country, you will not
be subsidizing people who can work and
do not.

We have talked about what is a block
grant and what is not a block grant.
We are going to put AFDC on a block
grant with growth. There is a formula
that allows for the growth States to
have a fair allocation. But there still is
a safety net, Mr. President. There is a
safety net in food stamps, in child nu-
trition. Those will not be block grant-
ed. Those are going to be based on
need. So food and nutrition programs
are a safety net, and they are kept in
the bill as a safety net.

Mr. President, we are going to set the
priorities of our country with this bill.
We are going to say to the working
people of this country that it is worth
something to work, it is a privilege in
this country to have a job and to con-
tribute to the economy and you are not
going to be competing with someone
who refuses to work even if they can.
The working people of this country are
going to know that we have a budget
and that this is not going to be unlim-
ited spending.

Mr. President, I know that my time
is up, and I will just say that we are
making decisions that will determine
the priorities of our country and we are
going to get this country back on track
and we are going to bring back what
made this country great.

It was the strong families, it was the
spirit of entrepreneurship and the
working relationships that have built
this country. We are going to bring it
back and make this country strong
again.

Thank you, Mr. President. I yield the
floor and thank the chairman.

Mr. ROTH. Mr. President, I yield the
remainder of my time to the distin-
guished Senator from Pennsylvania.

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania is recognized
for 18 minutes, 52 seconds.

Mr. SANTORUM. Mr. President, I
want to thank the distinguished chair-
man of the committee who has done an
absolutely superb job with this piece of
legislation in shepherding it through
the conference. It has been a pleasure
to work with him in the time we have
worked on the welfare bill since he has
become chairman.

For the benefit of the staff here, I am
going to do the wrap-up and then pro-
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ceed with my remarks after the wrap-
up.

MORNING BUSINESS

Mr. SANTORUM. Mr. President, I
ask unanimous consent that there now
be a period for the transaction of morn-
ing business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

THE BAD DEBT BOXSCORE

Mr. HELMS. Mr. President, as of the
close of business yesterday, December
20, the Federal debt stood at
$4,988,966,775,602.69, a little more than
$11 billion shy of the $5 trillion mark,
which the Federal debt will exceed in a
few weeks.

On a per capita basis, every man,
woman, and child in America owes
$18,938.20 as his or her share of that
debt.

e —

HONORING JOHN C. STENNIS

Mr. WARNER. Mr. President, I rise
today to pay tribute to Senator John
C. Stennis, for whom our Nation’s new-
est aircraft carrier is named. Further, I
include in today's RECORD the excellent
remarks given by the Secretary of De-
fense, William Perry, and Senator
THAD COCHRAN, the two principal
speakers at the commissioning of this
great ship on December 9, 1995.

Built with the minds, hands, and
sweat of thousands of workers at New-
port News Shipbuilding, and manned
by the men and women of the most
powerful Navy in today’s world, this
ship serves as an symbol of peace, that
will stand guard night and day on the
seven seas deterring aggression. As a
former sailor in World War II, Sec-
retary of the Navy, and now a senior
member of the Senate Armed Services
Committee, I know well the awesome
capabilities of these magnificent ships.

In my brief remarks to an impressive
audience of over ten thousand people
who braved a wintery day, I recalled
how, as I worked by his side for over a
decade, Senator Stennis would relate
stories of how a succession of Presi-
dents would say ‘‘Whenever I was
awakened in the middle of the night by
a report of a crisis somewhere in the
world, my first thoughts were always
‘Where is the nearest U.S. aircraft car-
rier?’"

Mr. President, it is fitting that this
great ship bears the name of Senator
Stennis. Senator Stennis was my friend
and mentor, whose humble beginnings
in a small working-class home and
equally humble and proud manner in
which he lived his entire life, stand in
stark contrast to this magnificent ship
that now bears his name. He was a true
visionary and champion of our Nation’s
Armed Forces. When Senator Stennis
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left the Senate, he gave me a plague

which was always on his desk. While

the plaque itself may be simple and
plain, the message ‘“‘Look ahead' has
deep meaning. Indeed, even today, our

Nation is reaping the benefits of the

forward thinking Senator who lived by

these words.

Mr. President, during the commis-
sioning ceremony of the USS John C.
Stennis, attended by many Members of
Congress including Senators STROM
THURMOND, THAD COCHRAN, TRENT
LorTt, CHUCK ROBB, SAM NUNN, and
DIRK KEMPTHORNE, and Congressmen
SONNY MONTGOMERY, OWEN PICKETT,
HERB BATEMAN, BOBBY ScoTT, and
GENE TAYLOR. I was honored to be able
to present the ship with that plaque, as
I am sure Senator Stennis would have
wanted, in hopes that it would inspire
the generations of men and women
that will serve on her.

I ask unanimous consent that Sen-
ator COCHRAN's and Secretary Perry's
remarks be printed in the RECORD.

There being no objection, the re-
marks were ordered to be printed in
the RECORD as follows:

REMARKS OF SENATOR THAD COCHRAN AT THE
COMMISSIONING OF THE U.8.8. JOHN C. STEN-
NI8 (CVN-T4
Those of us from the State of Mississippi

could not be more proud today. We are all

honored by the career and life of John C.

Stennis.

When he was elected to the United States
Senate in 1947, an editor of one of our news-
papers said our State would ‘‘earn the plau-
dits of the Nation" by choosing such “a
thoughtful, purposeful, and high-minded
man.”

That turned out to be very true indeed. In-
tegrity was not just a virtue with John Sten-
nis, it was a way of life. For that he was
greatly admired.

With all his good personal qualities, he had
an enormous capacity for hard work and en-
durance. His personal toughness as well as
his courage and determination was greatly
tested when he was shot by robbers in 1973,
and then later when serious health problems
threatened his life.

He not only survived, he prevailed, as Wil-
liam Faulkner might say, and he did so with-
out complaint or any noticeable ill humor.

John Stennis was always in good spirits,
friendly with all his colleagues, the epitome
of decorum and courtesy. In the ten years I
was privileged to be his State colleague in
the Senate, I never heard him say a critical
or unkind word about anybody.

But he was tough minded, resolute, and
firm, like he had been as a trial judge, insist-
ing on order and respect for the Court, and
later the Senate. The judicial temperament
he exhibited included a strong respect for
justice and fairness.

It is no wonder then that as a young Sen-
ator he was chosen to serve as the first
chairman of the Committee on Standards
and Conduct.

His effective work as chairman of the Sub-
committee on Military Preparedness gave
him his first opportunity to develop exper-
tise in national defense matters. When he
later chaired the Armed Services and Appro-
priations Committees, he helped authorize
and fund what all now recognize as the
mightiest military force in the world, distin-
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guished from all others by our nuclear pow-

ered aircraft carriers.

As the officers and crew of this fine ship
carry out their duties, I know that they will
be challenged and strengthened by the exam-
ple of this ship's namesake, John C. Stennis.
It is the kind of ship that appropriately
bears his name. It is robust, well made in all
respects, and ready and able to meet every
challenge. May it be God's will that it will
do so safely.

REMARKS OF SECRETARY WILLIAM PERRY AT
THE COMMISSIONING OF THE USS JoHN C.
STENNIS (CVN-T4)

Admiral Boorda and Secretary Dalton have
both rightly said that the United States
Navy is the most powerful in the world. I
want to tell you that that is not simply rhet-
oric, it is a statement of fact. And the ship
we're commissioning today, U.S.8. JOHN C.
STENNIS, will be the most powerful warship
in the world.

Two hundred and twenty years ago, this
very day, America learned its first lesson on
why our Nation needs a powerful Navy. For
on that day, only a few miles from here, the
battle of Great Bridge began. It was the first
military engagement of the Revolutionary
War in the Virginia colony. American forces
won this battle. But, afterwards, the de-
feated British forces proceeded to bombard
the city of Norfolk, with their cannons, from
the sea. The American forces were helpless
to stop them because we had no Navy.

Throughout that year, 1775, some members
of the Continental Congress had been op-
posed to trying to build a Navy. In fact, one
member, Samuel Chase, remarked, ““Building
an American navy is the maddest idea in the
world.”” His views were countered by John
Paul Jones, who said, “Without a respectable
navy, alas America.”

Incidents like the bombardment of Norfolk
showed that not having an American navy
was the maddest idea in the world. So, the
views of John Paul Jones prevailed over the
views of Samuel Chase and America did build
a respectable Navy.

By the time of the Second World War, our
respectable Navy had become a global naval
power. And this naval power helped defeat
the forces of totalitarianism on two sides of
the globe. And all during the Cold War, our
global naval power contained the forces of
Soviet expansionism. Today, we are adding
another great ship to our global naval
power—a ship that will help project and de-
fend America’s interests for the next fifty
years. The John C. Stennis is America's sev-
enth Nimitz class carrier. Both of these
names, Nimitz and Stennis, capture the glo-
rious history of our Navy in this century.

Fifty years ago, Admiral Chester Nimitz
commanded our Pacific force. It was that
war that witnessed the emergence of the air-
craft carrier as a powerful tool for the most
powerful nation. Then, through 50 years of
the Cold War, Senator John Stennis saw to it
that America's Navy remained the most
powerful in the world. He has been called the
father of America's modern Navy, because,
when John Stennis said, ‘‘America needs this
ship,” Congress listened. Senator Warner has
told you that one of Senator Stennis’s favor-
ite sayings was, “"Look ahead,"” and it is fit-
ting that this saying has become the unoffi-
cial motto of U.8.8. John C. Stennis. Because
at the end of the Cold War, there are some
who ask why America still needs ships like
John C. Stennis, and the answer to their ques-
tion is, *'Look ahead.”

When you look ahead, you see that Amer-
ica will remain a global power with global
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interests, that America will continue to face
threats to its interests, and that protecting
these interests requires a powerful presence
in many places around the world. A critical
way of getting that presence is by having a
strong Navy. And no Navy ship has more
presence than a Nimitz class aircraft carrier.

Let me give you an example of what for-
ward presence does for our security. The
U.S.8. Theodore Roosevelt, affectionately
called “TR"—another Nimitz class carrier—
recently led a battle group through a six
month deployment. When it started out, last
March, it first went to the Arabian Gulf to
enforce the no-fly-zone over southern Irag.
Then, it sailed to the Mediterranean to con-
duct routine exercises with our allies and
friends in the area—exercises that improve
the ability of our forces and other nations to
work together. At the same time, “TR" sup-
ported NATO's Deny Flight operations—en-
forcing the no-fly-zone over the former
Yugoslavia. Then, in August, several mem-
bers of Saddam Hussein's family defected to
Jordan and the world worried that Saddam
might lash out at his neighbors. To deter
this potential aggressor, we moved “TR" to
the eastern Med and repositioned an amphib-
ious force in the Red Sea. These forward de-
ployed forces with credible combat power
sent Saddam a message, loud and clear. Soon
after this crisis died down, **TR'" rushed
back to the Adriatic Sea to conduct NATO
air strikes over Bosnia. And, as we all know,
these air strikes played a critical role in
bringing the parties to the bargaining table
in Dayton.

So, on one deployment, for six months,
“TR" improved our ability to operate with
our allies; helped a friend in need; deterred
Saddam Hussein; and helped create an oppor-
tunity for ending the deadliest fighting in
Europe since World War II.

As we look ahead, it is clear that deploy-
ments like these will not be uncommon for
our carriers. And, as we realize this, we must
also recognize that this craft is not just a
fast, powerful vessel with fast, powerful air-
craft. Instead, it is four and a half acres of
American turf, off the coast of any trouble
spot in the world we send it to. In other
words, it's not just a floating runway for air-
planes, it is a mobile island of American
power. An island we can rush to anywhere
our interests are threatened and use to do
anything needed to support our operations.

In addition to using it for large, powerful
air strikes, we can use it to launch a team of
Navy SEALs. We can use it as a joint com-
mand and control center to shape the battle-
field in almost any theater. And, as Admiral
Paul David Miller showed us last year, when
we went into Haiti, we can even use it as a
launching pad for the 10th Mountain Divi-
sion troops and Army helicopters.

But, even with these tremendous capabili-
ties, this carrier is still only as good as the
men and women who will operate it. Admiral
Nimitz himself said, ‘“There is simply no sub-
stitute for good seamanship.” A ship like
this carrier requires intelligent, dedicated,
well trained people. People like Captain Rob-
ert Klosterman, who will very soon com-
mand this ship, and the officers and the crew
who are handpicked to join him.

I have great confidence that the John C.
Stennis is one of the most capable ships in
the world, I have equally great confidence
that this crew is one of the best groups of
sailors in the world. Captain Klosterman and
his crew will present some of the world's
most sophisticated and deadly equipment.
They not only have to operate this equip-
ment, they also have to maintain it. There
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are no Maytag repairmen on the open seas.
And that is why it is essential for our sailors
to have the best training available, And once
we train them, we need to keep them in the
Navy. To do that, we need to treat them
right and we must take care of their families
as they weather the strain of having a parent
or spouse away from home. And that is why
the title that we invest in our sailors quality
of life. Caring about our people—giving them
decent pay, housing, and medical care—is
not just the right thing to do, it is also the
smart thing to do, because it is vital to
maintaining the quality and readiness of our
forces.

Finally, let us remember, on this holiday
season, that many of our servicemen and
women are deployed in the Mediterranean,
the Adriatic, and in Yugoslavia. Still more
are on their way. They are all preparing to
support the peace Implementation Force in
Bosnia. It is a tough assignment for them. It
is even tougher on their families. So as we
celebrate this year, let us all pray for the
safety of our soldiers, sailors, airmen, and
Marines performing these difficult missions.
And let us also pray for their comrades—
some 150,000 of them—who will also spend
their holidays away from their loved ones as
they perform other missions for peace and
freedom around the globe.

Next to my office in the Pentagon is a
painting depicting a soldier, he's in a church
praying with his family just before a deploy-
ment. Underneath this painting are the lines
from the Bible, in which God says, “Whom
shall I send and who will go for us?” And,
Isaiah answers, “Here am I. Send me." This
Christmas, our Nation asks, “Whom shall I
send?" And, 150,000 of our military personnel
answered, ‘“‘Here am 1. Send me.”" These mili-
tary personnel are America's finest and they
deserve the prayers and support of all Ameri-
cans,

PATRICK T. ALLEN: DEDICATED
TO SOUTH CAROLINA

Mr. HOLLINGS. Mr. President, I rise
today to remember and to thank Pat-
rick R. Allen for his 25-year career as
head of the Central Electric Power Co-
operative in my home State. Pat is re-
tiring in January and he'll be sorely
missed.

Central Electric plays a critical role
in the lives of thousands of South Caro-
linians. It is a wholesale supplier for 15
rural electric cooperatives in South
Carolina, which in turn supply elec-
tricity to more than 345,000 residential,
commercial and industrial customers
in two-thirds of the State. Pat Allen's
role in steering Central Electric has
been critical.

Pat moved to South Carolina from
his native Texas in 1970 to take a job as
manager of engineering and construc-
tion with Central Electric. He became
president and chief executive officer in
1975. The company has grown tremen-
dously under his leadership and moved
from a one-floor office in the Farm Bu-
reau Building in Cayce to its present
home in Columbia.

Pat introduced the first computers to
Central and wrote the original pro-
grams. He installed an economic devel-
opment department, which later be-
came the nucleus of a successful new
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venture, Palmetto Economic Develop-
ment Corp. Now, the spin-off company
represents Central Electric and an-
other public service company, Santee
Cooper, in its economic development
mission.

Pat introduced many marketing con-
cepts to Central's member cooperative
that have earned national recognition
for their proactive and aggressive ap-
proaches.

Mr. President, I appreciate the oppor-
tunity to recognize the years of devo-
tion and strong leadership that Pat has
brought to Central Electric and its cus-
tomers. I wish him and his wife JoAnne
all the best during Pat’s retirement
and hope they have many more happy
years to come.

MESSAGES FROM THE PRESIDENT

Messages from the President of the
United States were communicated to
the Senate by Mr. Thomas, one of his
secretaries.

EXECUTIVE MESSAGES REFERRED

As in executive session the Presiding
Officer laid before the Senate messages
from the President of the United
States submitting sundry nominations
which were referred to the appropriate
committees.

(The nominations received today are
printed at the end of the Senate pro-
ceedings.)

e —

MESSAGES FROM THE HOUSE

At 9:33 a.m., a message from the
House of Representatives, delivered by
Mr. Hays, one of its reading clerks, an-
nounced that the House has passed the
following bill and joint resolution, in
which it requests the concurrence of
the Senate.

H.R. 2T04. An act to provide that the Unit-
ed States Post Office building that is to be
located at 7436 South Exchange Avenue, Chi-
cago, Illinois, shall be known and designated
as the ‘*Charles A. Hayes Post Office Build-
ing".

H.J. Res 134. Joint resolution making fur-
ther continuing appropriations for the fiscal
year 1996, and for other purposes.

The message also announced that the
House has agreed to the following con-
current resolution, in which it requests
the concurrence of the Senate:

H. Con. Res. 106. Concurrent Resolution
permitting the use of the rotunda of the Cap-
itol for ceremony as part of the commemora-
tion of the days of remembrance of victims
of the Holocaust.

At 11:15 a.m., a message from the
House of Representatives, delivered by
Ms. Goetz, one of its reading clerks, an-
nounced that the House of Representa-
tives having proceeded to reconsider
the bill (H.R. 1058) to reform Federal
securities litigation, and for other pur-
poses, returned by the President of the
United States with his objections, to
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the House of Representatives, in which
it originated, it was passed, two-thirds
of the House of Representatives agree-
ing to pass the same.
ENROLLED BILLS AND JOINT RESOLUTIONS
SIGNED

At 1:01 p.m., a message from the
House of Representatives, delivered by
Mr. Hays, one of its reading clerks, an-
nounced that the Speaker has signed
the following enrolled bills and joint
resolutions:

H.R. 965. An act to designate the Federal
building located at 600 Martin Luther King,
Jr. Place in Louisville, Kentucky, as the
“Romano L. Mazzoli Federal Building."

H.R. 1253. An act to rename the San Fran-
cisco Bay National Wildlife Refuge as the
Don Edwards San Francisco Bay National
Wildlife Refuge.

H.R. 2481. An act to designate the Federal
Triangle Project under construction at 14th
Street and Pennsylvania Avenue, Northwest,
in the District of Columbia, as the “‘Ronald
Reagan Building and International Trade
Center.”

H.R. 2527. An act to amend the Federal
Election Campaign Act of 1971 to improve
the electoral process by permitting elec-
tronic filing and preservation of Federal
Election Commission reports, and for other
purposes.

H.R. 2547. An act to designate the United
States courthouse located at 800 Market
Street in Knoxville, Tennessee, as the ‘How-
ard H. Baker, Jr. United States Courthouse."

H.J. Res. 69. Joint resolution providing for
the reappointment of Homer Alfred Neal as a
citizen regent of the Board of Regents of the
Smithsonian Institution.

H.J. Res. 110. Joint resolution providing for
the appointment of Howard H. Baker, Jr. as
a citizen regent of the Board of Regents of
the Smithsonian Institution.

H.J. Res. 111. Joint resolution providing for
the appointment of Anne D'Harnoncourt as a
citizen regent of the Board of Regents of the
Smithsonian Institution.

H.J. Res. 112. Joint resolution providing for
the appointment of Louis Gerstner as a citi-
zen regent of the Board of Regents of the
Smithsonian Institution.

The message also announced that the
House agrees to the report of the com-
mittee of conference on the disagreeing
votes of the two Houses on the amend-
ment of the Senate to the bill (H.R.
1655) to authorize appropriations for
fiscal year 1996 for intelligence and in-
telligence-related activities of the
United States Government, the Com-
munity Management Account, and the
Central Intelligence Agency Retire-
ment and Disability System, and for
other purposes.

The enrolled bills and joint resolu-
tions were signed subsequently by the
President pro tempore (Mr. THUR-
MOND).

The message further announced that
pursuant to the provisions of Public
Law 84-372, the Speaker appoints the
following Members on the part of the
House to the Franklin Delano Roo-
sevelt Memorial Commission: Mr. ENG-
LISH of Pennsylvania and Mr. HINCHEY
of New York.

At 4:24 p.m., a message from the
House of Representatives, delivered by
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Mr. Hays, one of its reading clerks, an-
nounced that the House agrees to the
report of the committee of conference
on the disagreeing votes of the two
Houses on the amendments of the Sen-
ate to the bill (H.R. 4) to restore the
American family, reduce illegitimacy,
control welfare spending and reduce
welfare dependence.
ENROLLED BILL SIGNED

At 6:06 p.m., a message from the
House of Representatives, delivered by
Ms. Goetz, one of its reading clerks, an-
nounced that the Speaker has signed
the following enrolled bill:

H.R. 1530. An act to authorize appropria-
tions for the fiscal year 1996 for military ac-
tivities of the Department of Defense, for
military construction, and for defense activi-
ties for the Department of Energy, to pre-
scribe personnel strengths for such fiscal
year for the Armed Forces, and for other
purposes.

MEASURES REFERRED

The following bill, received pre-
viously from the House of Representa-
tives for concurrence, was read twice,
referred as indicated:

H.R. 632. An act to enhance fairness in
compensating owners of patents used by the
United States; to the Committee on the Ju-
diciary.

The following bill was read the first
and second times by unanimous con-
sent and referred as indicated:

H.R. 2704. An act to provide that the Unit-
ed States Post Office building that is to be
located at 7436 South Exchange Avenue, Chi-
cago, Illinois, shall be known and designated
as the “‘Charles A. Hayes Post Office Build-
ing"; to the Committee on Governmental Af-
fairs.

The following concurrent resolution
was read and referred as indicated:

H. Con. Res. 106. Concurrent resolution per-
mitting the use of the rotunda of the Capitol
for a ceremony as part of the commemora-
tion of the days of remembrance of victims
of the Holocaust; to the Committee on Rules
and Administration.

| ——————

MEASURE READ THE FIRST TIME

The following joint resolution was
read the first time:

H.J. Res. 134. Joint resolution making fur-
ther continuing appropriations for the fiscal
year 1996, and for other purposes.

REPORTS OF COMMITTEES

The following reports of committees
were submitted:

By Mr. MURKOWSKI, from the Committee
on Energy and Natural Resources, without
amendment:

H.R. 2437. A bill to provide for the ex-
change' of certain lands in Gilpin County,
Colorado (Rept. No. 104-196).

By Mr. HATCH, from the Committee on
the Judiciary:

Report to accompany the bill (S. 956) to
amend title 28, United States Code, to divide
the ninth judicial circuit of the United
States into two circuits, and for other pur-
poses (Rept. No. 104-197).
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EXECUTIVE REPORTS OF
COMMITTEES

The following executive reports of
committees were submitted:

By Mr. HATCH, from the Committee on
the Judiciary:

C. Lynwood Smith, of Alabama, to be Unit-
ed States District Judge for the Northern
District of Alabama.

Barbara S. Jones, of New York, to be Unit-
ed States District Judge for the Southern
District of New York.

Jed 8. Rakoff, of New York, to be United
States District Judge for the Southern Dis-
trict of New York.

Joan A. Lenard, of Florida, to be United
States District Judge for the Southern Dis-
trict of Florida.

Bernice B. Donald, of Tennessee, to be
United States District Judge for the Western
District of Tennessee.

(The above nominations were re-
ported with the recommendation that
they be confirmed.)

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first
and second time by unanimous con-
sent, and referred as indicated:

By Mr. AKAKA [for himself,
GLENN, and Mr. INOUYE]:

8. 1492. A bill to amend the Robert T. Staf-
ford Disaster Relief and Emergency Assist-
ance Act to combat fraud and price-gouging
committed in connection with the provision
of consumer goods and services for the clean-
up, repair, and recovery from the effects of a
major disaster declared by the President,
and for other purposes; to the Committee on
Environment and Public Works.

By Mr. LAUTENBERG:

S. 1493. A bill to amend title 18, United
States Code, to prohibit certain interstate
conduct relating to exotic animals; to the
Committee on the Judiciary.

By Mr. D’AMATO [for himself, Mr.
MACK, Mr, BonND, Mr. DOMENICI, Mr.
BENNETT, and Mr. SHELBY]:

S. 1494. A bill to provide an extension for
fiscal year 1996 for certain programs admin-
istered by the Secretary of Housing and
Urban Development and the Secretary of Ag-
riculture, and for other purposes; to the
Committee on Banking, Housing, and Urban
Affairs.

By Mr. KYL (for himself, Mr. HATCH,
and Mr. DEWINE]:

5. 1495. A bill to control crime, and for
other purposes; to the Committee on the Ju-
diciary.

By Mr. SIMON [for himself, Mr. HATCH,
Mr. BOND, and Mr. ASHCROFT]:

S. 1496. A bill to grant certain patent
rights for certain non-steroidal anti-inflam-
matory drugs for a two year period; to the
Committee on the Judiciary.

By Mr. NICKLES (for himself, Mr.
SMITH, Mr. PRYOR, Mr. BOND, Mr.
BUMPERS, Mr. INHOFE, Mr. LOTT, Mr.
BREAUX, Mr., JOHNSTON, Mr. ABRA-
HAM, Mr. KEMPTHORNE, Mr.
LIEBERMAN, Mr. FAIRCLOTH, Mr.
GLENN, and Mr. WARNER]:

S. 1497. A bill to amend the Solid Waste
Disposal Act to make certain adjustments in
the land disposal program to provide needed
flexibility, and for other purposes; to the
Committee on Environment and Public
Works.

Mr.
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By Ms. SNOWE [for herself, Mr. KERRY,
Mr. COHEN, and Mr. KENNEDY]:

S. 1498. A bill to authorize appropriations
to carry out the Interjurisdictional Fisheries
Act of 1986, and for other purposes; to the
Committee on Commerce, Science, and
Transportation.

By Mr. HATFIELD:

S. 1499, A bill to amend the Interjurisdic-
tional Fisheries Act of 1986 to provide for di-
rect and indirect assistance for certain per-
sons engaged in commercial fisheries, and
for other purposes; to the Committee on
Commerce, Science, and Transportation.

By Mr. BROWN:

S. 1500, A bill to establish the Cache La
Poudre River National Water Heritage Area
in the State of Colorado, and for other pur-
poses; read the first time.

SUBMISSION OF CONCURRENT AND
SENATE RESOLUTIONS

The following concurrent resolutions
and Senate resolutions were read, and
referred (or acted upon), as indicated:

By Mr. SPECTER [for himself, Mr,
KERREY, Mr. GLENN, Mr. BRYAN, Mr.
ROBB, Mr. JOHNSTON, Mr. CHAFEE, Mr.
Bavucus, Mr. WARNER, Mr. KERRY, Mr.
SHELBY, Mr. GRAHAM, Mr. KyL, Mr.
LUGAR, Mr. INHOFE, Mr. BYRD, and
Mr. DEWINE]:

S. Res. 201. A resolution commending the
CIA’s statutory Inspector General on his 5-
year anniversary in office; considered and
agreed to.

By Mr. EXON [for himself and Mr.
WELLSTONE]:

8. Con. Res. 37. A concurrent resolution di-
recting the Clerk of the House of Representa-
tives to make technical changes in the en-
rollment of the bill (H.R. 2539) entitled ‘‘An
Act to abolish the Interstate Commerce
Commission, to amend subtitle IV of title 49,
United States Code, to reform economic reg-
ulation of transportation, and for other pur-
poses; considered and agreed to.

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. LAUTENBERG:

S. 1493. A bill to amend title 18, Unit-
ed States Code, to prohibit certain
interstate conduct relating to exotic
animals; to the Committee on the Judi-
ciary.

THE CAPTIVE EXOTIC ANIMAL PROTECTION ACT
OF 1995

Mr. LAUTENBERG. Mr. President,
today I am introducing the Capitive
Exotic Animal Protection Act of 1995, a
bill to stop what are known as canned
hunts—the cruel and inhumane busi-
ness in which a customer pays to shoot
a tame, captive exotic animal in a
fenced-in enclosure for entertainment,
or to collect a trophy.

Mr. President, canned hunts do not
involve hunting, tracking, or shooting
skills. In such an operation, the client
merely hands over a check, walks to
within yards of his prize, aims care-
fully to avoid the head, and shoots,
killing the unsuspecting exotic animal.
This is not sport—it is easy slaughter
for a price. Sportsmen do not support
this, and neither should we.
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Mr. President, imagine this: A black
leopard, raised in captivity, is released
from a crate in the presence of a pay-
ing hunter and is immediately sur-
rounded by a pack of hounds. The cat,
virtually defenseless because it has
been declared and is greatly out-
numbered by the hounds, tries to es-
cape by running under a truck. The
hounds follow the leopard who then
darts from under the truck slightly
ahead of the pack. The customer gets
his shot—and his trophy.

Mr. President, in the United States
today, there are estimated to be more
than 1,000 private hunting ranches
where exotic mammals are shot for a
fee. Many of these hunting ranches
have a land area of 1,000 acres or less—
some are less than 100 acres. The ani-
mals are tame targets for hunters and
the proprietors of these operations
offer a guaranteed kill opportunity for
their clients. It is called no kill, no
pay. The animals are shot at point
blank range—with bow or firearm—and
have no chance of eluding a hunter.

These hunting operations provide a
laundry list of potential trophies for
hunters. For a fee, a hunter can kill
whatever animal he or she wishes. Ga-
zelles typically sell for $800 to $3,500;
Cape buffaloes, $5,000; angora goats,
$325; Corsican sheep, $500; red deer,
$1,500 to $6,000. The rarer the animal—
lions and tigers, for instance, the high-
er the price.

I want to emphasize, Mr. President,
that most sportsmen decry these des-
picable practices as unsporting. They
say that canned hunts make a mockery
of hunting. The Boone and Crockett
Club, a hunting organization founded
by former President Teddy Roosevelt
that maintains records of North Ameri-
ca's big game, takes the position that
“hunting game confined in artificial
barriers, including escape-proof fenced
enclosures or hunting game trans-
planted solely for the purpose of com-
mercial shooting’ is ‘‘unfair chase and
unsportsmanlike.” In 1994, in the publi-
cation Outdoor America, the magazine
of the pro-hunting Izaak Walton
League, Maitland Sharpe, the organiza-
tion's executive director at the time,
stated that this practice ‘‘tarnishes all
hunting, all hunting. . . .”

The American Zoo and Aquarium As-
sociation [AZA] forbids its membership
organizations from selling, trading, or
transfering zoo animals to hunting
ranches, though the prohibition too
often is ignored. The AZA opposes
canned hunts, and has written to Mem-
bers of Congress that it “(a) deplores
and is opposed to canned hunts of ex-
otic animals and (b) supports the prohi-
bition of interstate practices which
allow exotic animals to be killed in
such hunts.”

Mr. President, exotic hunting
ranches threaten native wildlife popu-
lations with the spread of disease. If
these ranch animals escape, they can
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transmit diseases to native wildlife.
John Talbott, acting director of the
Wyoming Department of Fish and
Game, stated in January of this year,
“‘Tuberculosis and other diseases docu-
mented among game ranch animals in
surrounding states'’ pose ‘‘an ex-
tremely serious threat to Wyoming's
native big game.” This is one reason
why Wyoming bans canned hunts.
Other States also ban these hunts, in-
cluding California, Connecticut, New
Jersey, North Carolina, and Wisconsin.
However, States that permit these op-
erations import exotic mammals from
other States—including those that pro-
hibit canned hunts—and victimize
these animals in unsporting canned
hunts. Federal legislation is needed to
ban the interstate trade in exotic
mammals for the purpose of shooting
them for a fee to collect a trophy.

Federal legislation is also needed be-
cause exotic mammals are not care-
fully regulated by the States. Exotic
mammals often fall outside the tradi-
tional range of responsibility for State
fish and game agencies. They fall out-
side the purview of State agriculture
departments. Exotic mammals—not
being native wildlife or livestock—are
in a sense, caught in regulatory limbo.
This lack of oversight by State agen-
cies allows canned hunt operators to
exploit these animals for profit.

My legislation is identical to a simi-
lar bill that has been introduced in the
House, H.R. 1202. The bill would ban
only those operations of 1,000 acres or
less in which tame animals are shot for
a fee for the purposes of collecting a
trophy. Larger hunting ranches, where
the animals are provided with some
room to maneuver, are exempt. The
hunting of native wildlife would not be
affected in any way. The House bill has
attracted strong bipartisan support,
with over 100 cosponsors to date.

Mr. President, this legislation is
needed to put a stop to this amoral,
cruel business. I urge my colleagues to
support me in this effort, and ask
unanimous consent that a copy of the
bill be printed in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1493

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “‘Captive Ex-
otic Animal Protection Act of 1995".

SEC. 2. TRANSPORTATION OR POSSESSION OF EX-
OTIC ANIMALS FOR PURPOSES OF
KILLING OR INJURING THEM.

(A) IN GENERAL.—Chapter 3 of title 18,
United States Code, is amended by adding at
the end the following:

“548. Exotic animals

‘{a) Whoever, in or affecting interstate or
foreign commerce, knowingly transfers,
transports, or possesses a confined exotic
animal, for the purposes of allowing the kill-
ing or injuring of that animal for entertain-
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ment or the collection of a trophy, shall be
fined under this title or imprisoned not more
than one year, or both.

*(b) As used in this section—

*(1) the term ‘confined exotic animal’
means & mammal of a species not histori-
cally indigenous to the United States that in
fact has been held in captivity for the short-
er of—

“(A) the greater part of the animal's life;
or

‘(B) a period of one year; whether or not
the defendant knew the length of the cap-
tivity; and

‘“(2) the term ‘captivity’ does not include
any period during which the animal—

“(A) lives as it would in the wild, surviving
primarily by foraging for naturally occur-
ring food, roaming at will over an open area
of at least 1,000 acres; and

‘(B) has the opportunity to avoid hun-
ters.”.

(b) CLERICAL AMENDMENT.—The table of
sections at the beginning of chapter 3 of title
18, United States Code, is amended by adding
at the beginning the following new item:

**48. Exotic animals.”.

By Mr. D’AMATO (for himself,
Mr. MACK, Mr. BoND, Mr. Do-
MENICI, Mr. BENNETT, and Mr.
SHELBY):

S. 1494. A bill to provide an extension
for fiscal year 1996 for certain programs
administered by the Secretary of Hous-
ing and Urban Development and the
Secretary of Agriculture, and for other
purposes; to the Committee on Bank-
ing, Housing, and Urban Affairs.

THE HOUSING OPPORTUNITY PROGRAM
EXTENSION ACT OF 1985

Mr. D'AMATO. Mr, President, I rise
to introduce the Housing Opportunity
Program Extension Act of 1995. I wish
to thank Senators MACK, BOND, SHEL-
BY, BENNETT, and DOMENICI for their
cosponsorship of this much needed leg-
islation.

This important measure would pro-
vide short-term extensions of housing
programs which have expired. This bill
does not create new housing policy, but
is a stopgap measure which would
allow existing programs to continue
until October 1, 1996. Next year, the
Banking Committee and its Housing
Subcommittees will continue its eval-
uation of proposals for reorganization
and elimination of the Department of
Housing and Urban Development. Om-
nibus housing legislation will be intro-
duced in the Spring of 1996 which will
reorganize, transfer or eliminate hous-
ing and community development pro-
grams. Some of the programs extended
in this legislation will be reformed at
that time. Modifications of these pro-
grams will be reserved until the Bank-
ing Committee has the opportunity for
hearings and debate next year.

The majority of the housing program
extensions contained in this bill were
passed by the Senate and House in the
fiscal year 1996 Departments of Veter-
ans Affairs and Housing and Urban De-
velopment, and Independent Agencies
appropriations bill (H.R. 2099). If it
were not for the recent veto of H.R.
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2099, this legislation would not be nec-
essary. However, the President's veto
has placed our Nation's housing deliv-
ery system in serious jeopardy. It is
imperative that we act to extend hous-
ing programs which would otherwise be
suspended for an indefinite time pe-
riod.

This legislation would extend the fol-
lowing: Section 8 contract renewals;
the Community Development Block
Grant homeownership program; the
Section 515 rural multifamily loan pro-
gram; the Home Equity Conversion
Mortgage program; and the Multifam-
ily Housing Risk-Sharing programs.

I look forward to working with all
Members of the Senate on a bipartisan
basis to ensure the swift passage of this
much needed legislation. I urge my col-
leagues to protect the needy recipients
of these effective housing programs by
supporting the Housing Opportunity
Program Extension Act of 1995. Mr.
President, I ask unanimous consent
that the text of the bill be printed in
the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1494

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE; DEFINITION.

(a) SHORT TTTLE.—This Act may be cited as
the “Housing Opportunity Program Exten-
sion Act of 1995".

(b) DEFINITION.—For purposes of this Act,
the term ‘“‘Secretary” means the Secretary
of Housing and Urban Development.

SEC. 2. SECTION 8 CONTRACT RENEWALS.

(a) IN GENERAL.—During fiscal year 1996,
with respect to any project that is deter-
mined by the Secretary to meet housing
quality standards under the United States
Housing Act of 1937 and to be otherwise in
compliance with that Act, at the request of
the owner of the project, the Secretary shall
renew, for a period of 1 year, any contract
for assistance under section 8 of the United
States Housing Act of 1937 that expires or
terminates during fiscal year 1996, at current
rent levels under the expiring of terminating
contract.

(b) AMENDMENTS TO THE NATIONAL HOUSING
AcCT.—Section 236(f) of the National Housing
Act (12 U.8.C. 1715z-1(f)) is amended—

(1) in paragraph (1), by striking the second
sentence and inserting the following: ‘“The
rental charge for each dwelling unit shall be
at the basic rental charge, or such greater
amount, not to exceed the lesser of (i) the
fair market rental charge determined pursu-
ant to this paragraph, or (ii) the fair market
rental established under section 8(c) of the
United States Housing Act of 1937 for exist-
ing housing in the market area in which the
housing is located, as represents 30 percent
of the tenant's adjusted income.’'; and

(2) by striking paragraph (6).

SEC. 3. COMMUNITY DEVELOPMENT BLOCK
GRANT ELIGIBLE ACTIVITIES.

Notwithstanding the amendments made by
section 907(b)2) of the Cranston-Gonzalez
National Affordable Housing Act, section
105(a)(25) of the Housing and Community De-
velopment Act of 1974, as in existence on
September 30, 1995, shall apply to the use of
assistance made available under title I of the

CONGRESSIONAL RECORD—SENATE

Housing and Community Development Act of

1974 during fiscal year 1996.

SEC. 4. EXTENSION OF RURAL HOUSING PRO-
GRAMS.

(a) UNDERSERVED AREAS SET-ASIDE.—Sec-
tion 509(f)(4)(A) of the Housing Act of 1949 (42
U.S.C. 1479(f)(4)(A)) is amended—

(1) in the first sentence, by striking *‘fiscal
years 1993 and 1994" and inserting ‘‘fiscal
year 1996'"; and

(2) in the second sentence, by striking
“gach’.

(b) RURAL MULTIFAMILY RENTAL HOUSING.—
Section 515(b)(4) of the Housing Act of 1949
(42 U.S.C. 1485(b)(4)) is amended by striking
‘“‘September 30, 1994" and inserting “‘Septem-
ber 30, 1996".

(¢) RURAL RENTAL HousING FUND FOR NON-
PROFIT ENTITIES.—The first of section
515(w)(1) of the Housing Act of 1949 (42 U.S.C.
1485(w)(1)) is amended by striking ‘‘fiscal
years 1993 and 1994 and inserting ‘‘fiscal
year 1996"".

SEC. 5. EXTENSION OF FHA MORTGAGE INSUR-
ANCE PROGRAM FOR HOME EQUITY
CONVERSION MORTGAGES.

(a) EXTENSION OF PROGRAM.—The first sen-
tence of section 2556(g) of the National Hous-
ing Act (12 U.S.C. 17152-20(g)) is amended by
striking ‘‘September 30, 1995 and inserting
“September 30, 1996"".

(b) LIMITATION ON NUMBER OF MORT-
GAGES.—The second sentence of section
255(g) of the National Housing Act (12 U.S.C.
17152-20(g)) is amended by striking ‘25,000
and inserting *‘30,000".

SEC. 6. EXTENSION OF MULTIFAMILY HOUSING
FINANCE PROGRAMS.

(a) RISK-SHARING PILOT PROGRAM.—The
first sentence of section 542(b)(5) of the Hous-
ing and Community Development Act of 1992
(12 U.S.C. 1707 note) is amended by striking
‘“‘on not more than 15,000 units over fiscal
years 1993 and 199" and inserting ‘‘on not
more than 7,500 units during fiscal year
1996,

(b) HousING FINANCE AGENCY PILOT PRO-
GRAM.—The first sentence of section 542(c)(4)
of the Housing and Community Development
Act of 1992 (12 U.S.C. 1707 note) is amended
by striking ‘“‘on not to exceed 30,000 units
over fiscal years 1993, 1994, and 1995" and in-
serting ““on not more than 10,000 units during
fizcal year 1906,

SEC. 7. APPLICABILITY.

This Act and the amendments made by
this Act shall be construed to have become
effective on October 1, 1995.

Mr. BOND. Mr. President, I am intro-
ducing with Senators D'AMATO and
MACK the Housing Opportunity Pro-
gram Extenders Act of 1995. This legis-
lation is designed to provide HUD and
the Rural Housing and Community De-
velopment Service—commonly known
as FmHA—with authority to continue
certain housing programs which are
strongly supported by the American
public and which will generally be sus-
pended if the administration continues
to ignore responsible dialogue on hous-
ing issues and vetoes S. 2099, the VA/
HUD fiscal year 1996 appropriations
bill.

I emphasize the importance of this
bill and urge my colleagues to support
this legislation. Most importantly,
similar to the VA/HUD fiscal year 1996
appropriations bill, this bill would re-
quire HUD to renew expiring section 8
project-based contracts for fiscal year
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1996 for 1 year at current rents. There
are some 900,000 FHA-insured units
with section 8 project-based assistance
contracts that are expiring over the
next 10 years. Many of these section 8
contracts are currently subsidized at
above market rents and fiscal respon-
sibility requires that Congress contain
the spiraling costs associated with this
inventory. Moreover, under a recent
HUD legal opinion, HUD may renew
these expiring section 8 project-based
contracts at no more than 120 percent
of fair market rents; this means that
these section 8 projects could begin to
default and face foreclosure by HUD
during fiscal year 1996.

I believe it is critical that Congress
reform and adjust the costs, including
section 8 costs, of these assisted hous-
ing programs. However, in doing so, we
must balance the cost of the expiring
section 8 contracts with the cost of
foreclosure of these projects to the
HUD insurance fund, as well as the sig-
nificant social policy of the possible
displacement of low-income housing
residents and the disinvestment by
project owners in these projects which
could result in significant deteriora-
tion of this housing stock. Like the
VA/HUD fiscal year 1996 appropriations
bill, renewing these section 8 contracts
for 1 year will provide the Banking
Committee with an opportunity to ad-
dress these concerns through com-
prehensive legislation that will pre-
serve this valuable housing resource as
low-income housing at a reasonable
cost to the Federal Government.

Second, the legislation would extend
the Home Equity Conversion Mortgage
Program through fiscal year 1996, in-
creasing the maximum number of units
eligible for insurance from 25,000 to
30,000. This program is designed to
allow the elderly to tap the accumu-
lated equity in their homes for needed
expenses without the risk of losing the
housing as a principal residence. This
is a successful program that is growing
in popularity among the elderly popu-
lation as an option to assist in provid-
ing continuing independence, both fi-
nancially and through the continuing
use of their homes as a principal resi-
dent.

Third, the legislation would extend
the homeownership program under the
CDBG program as a continuing eligible
activity through fiscal year 1996. This
program is widely supported by a num-
ber of communities throughout the Na-
tion which use the program as an addi-
tional resource to expand homeowner-
ship opportunities.

Fourth, the bill would extend the
FHA multifamily risk-sharing pro-
grams for fiscal year 1996. These pro-
grams authorize HUD to enter into
mortgage insurance agreements and
partnerships with Fannie Mae and
Freddie Mac and with State housing fi-
nance agencies for the creation of af-
fordable multifamily housing. These
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are important programs which help to
guarantee the availability of affordable
rental housing in the Nation.

Finally, the bill would extend the
Rural Housing and Community Devel-
opment Service’s section 515 rural mul-
tifamily housing program for fiscal
year 1996. Currently, fiscal year 1996
appropriations generally have limited
the available funding for fiscal year
1996 to rehabilitation. However, there
is a significant need for additional
rural housing which is affordable.
Moreover, section 515 projects are, in
many cases, the only available and af-
fordable low-income housing in rural
areas. While there has been substantial
criticism leveled at abuses in the sec-
tion 515 program, the Rural Housing
and Community Development Service
has addressed a number of the failings
in the program and the Banking Com-
mittee has pledged to review closely
the section 515 program and address
any concerns as part of a major hous-
ing and community development over-
haul and reform bill.

Mr. President, this legislation is bi-
partisan, simple, straightforward and
necessary. I strongly urge my col-
leagues to support this legislation.

Mr. MACK. Mr. President, I am
pleased to join with Senator D'AMATO
as a cosponsor of this bill to extend for
1 year a number of housing activities
under the jurisdiction of the Banking
Committee. The fiscal year 1996 VA-
HUD-Independent agencies appropria-
tion bill extended the authority for a
number of expired HUD programs and
activities for 1 year to give the author-
izing committee time to consider need-
ed reforms in those programs and deal
with them more permanently.

Unfortunately, the President vetoed
the appropriation bill, and these pro-
grams are in immediate jeopardy. This
legislation is necessary to continue au-
thorizations for activities that have
broad support. I stress to my col-
leagues that this is emergency legisla-
tion that contains no programmatic re-
forms.

First, and foremost, this bill would
allow HUD to renew expiring section 8
rental assistance contracts at current
rents for 1 year. HUD has taken the po-
sition that it currently has no author-
ity for fiscal year 1996 to renew expir-
ing section 8 contracts at above fair
market rent [FMR]. Without language
to allow contract renewals at above
FMR, a large number of FHA-insured
multifamily housing projects could
face default this year. This extension
will give the authorizing committee
time to develop an orderly ‘‘mark-to-
market’” strategy to restructure the
debt on these projects, end payments of
excessive rental subsidies, and help
bring HUD’s budget under control.

This bill also extends the Federal
Housing Administration’s mortgage in-
surance program Home Equity Conver-
sion Mortgages. This popular dem-
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onstration program has allowed more
than 14,000 elderly homeowners to tap
into the equity in their homes, but
mortgage authority for the program
expired at the end of fiscal 1995. This
extension will give us the time needed
to pass legislation extending the pro-
gram for another 5 years and to enact
reforms that will make the program
more effective.

The legislation extends the FHA sec-
tion 5156 rural rental housing loan pro-
gram. This is the only program exten-
sion included that is not under the ju-
risdiction of the VA-HUD-Independent
Agencies appropriations subcommittee.
However, this is an important housing
development program under the Bank-
ing Committee's jurisdiction, and there
is currently a significant backlog of
preapproved applications for section
515 loans.

1 am, however, concerned by reports
issued by the General Accounting Of-
fice and others indicating that struc-
tural and financial management prob-
lems exist in the section 515 program.
As chairman of the Housing Oppor-
tunity and Community Development
Subcommittee, I intend to hold hear-
ings on this and other rural housing
programs early next year and to pro-
pose program reforms where needed. No
further extensions of the section 515
program should be approved until the
program has been thoroughly reviewed
by the Banking Committee.

By Mr. KYL (for himself, Mr.
HATCH, and Mr. DEWINE):

S. 1495. A bill to control crime, and
for other purposes; to the Committee
on the Judiciary.

THE CRIME PREVENTION ACT OF 1995

Mr. KYL. Mr. President, I rise to in-
troduce the Crime Prevention Act. One
of the most important responsibilities
for the 104th Congress is to pass a
tough comprehensive crime measure
that will restore law and order to
America’s streets.

Reported crime may have decreased
slightly over the past few years, but
the streets are still too dangerous. Too
many Americans are afraid to go out
for fear of being robbed, assaulted, or
murdered.

In fact, according to the Bureau of
Justice Statistics report *“Highlights
from 20 Years of Surveying Crime Vic-
tims,” approximately 2 million people
are injured a year as a result of violent
crime. Of those who are injured, more
than half require some level of medical
treatment and nearly a quarter receive
treatment in a hospital emergency
room or require hospitalization.

THE CRIME CLOCK IS TICKING

The picture painted by crime statis-
tics is frightening. According to the
Uniform Crime Reports released by the
Department of Justice, in 1994 there
was: a violent crime every 17 seconds; a
murder every 23 minutes; a forcible
rape every 5 minutes; a robbery every
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51 seconds; an aggravated assault every
28 seconds; a property crime every 3
seconds; a burglary every 12 seconds;
and a motor vehicle theft every 20 sec-
onds.

In short, a crime index offense oc-
curred every 2 seconds. And this is just
reported crime.

STATISTICS

Again, according to the Uniform
Crime Reports in 1994, there were
1,864,168 violent crimes reported to law
enforcement, a rate of 716 violent
crimes per 100,000 inhabitants. The 1994
total was 2 percent above the 1990 level
and 40 percent above that of 1985.

Further, juvenile crime is skyrocket-
ing. According to statistics compiled
by the FBI, from 1985 to 1993 the num-
ber of homicides committed by males
aged 18 to 24 increased 656 percent, and
by males aged 14 to 17 increased 165
percent. In addition, according to sta-
tistics recently released by the Depart-
ment of Justice, during 1993, the
youngest age group surveyed—those 12
to 15 years old—had the greatest risk
of being the victims of violent crimes.

Crime in my State, Arizona, is very
much on the rise. In 1994, Phoenix suf-
fered a record 244 homicides. An article
in the December 12th Arizona Republic,
stated that 235 people have been slain
this year, 9 short of last year’'s record.
Statewide crime was up in Mesa, Chan-
dler, Glendale, Scottsdale, and Tempe.
By August, the number of murders in
Tucson this year eclipsed last year's
total.

THE HEAVY COST OF CRIME

Aside from the vicious personal toll
exacted, crime also has a devastating
effect on the economy of our country.
Business Week estimated in 1993 that
crime costs Americans $425 million an-
nually. To fight crime, the United
States spends about $90 billion a year
on the entire criminal justice system.
Crime is especially devastating to our
cities, which often have crime rates
several times higher than suburbs.

The Washington Post ran an October
8 article detailing the work of profes-
sors Mark Levitt and Mark Cohen in
estimating the real cost of crime to so-
ciety. According to the article,
“[ilnstead of merely toting up the haul
in armed robberies or burglaries, Cohen
tallied all of the costs associated with
various kinds of crime, from loss of in-
come sustained by a murder victim’s
family to the cost of counseling a rape
victim to the diminished wvalue of
houses in high-burglary mneighbor-
hoods.”” These quality of life costs raise
the cost of crime considerably. Cohen
and Levitt calculated that one murder
costs society on average $2.7 million. A
robbery nets the robber an average of
$2,900 in actual cash, but it produces
$14,900 in quality of life expenses. And
while the actual monetary loss caused
by an assault is $1,800, it produces
$10,200 in quality of life expenses.
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LEGISLATION

Fighting crime must be one of our
top priorities. Few would dispute this.
In fact, according to an article in the
July 19th Tucson Citizen, about 500 busi-
ness, education, and government lead-
ers in Tucson ranked crime as the No.
1 issue in a survey commissioned by
the Greater Tucson Economic Council.

The House has done its part. It has
delivered on the Contract With Amer-
ica by passing a series of strong crime
bills in February.

The Senate has not acted with com-
parable vigor. Given the magnitude of
the problem of crime in our society, I
believe that it is important to consider
a comprehensive crime package. My
bill has solid reforms that should blunt
the forecasted explosion in crime.

I would like to take this opportunity
to given an outline of the major provi-
sions included in the Crime Prevention
Act of 1995.

PRISON LITIGATION REFORM

Although numbers are not available
for all of the States, 33 states have es-
timated that inmate civil rights suits
cost them at least $54.5 million annu-
ally. Thus, extrapolating this figure to
all 50 states, the estimate cost for in-
mate civil rights suits is $81.3 million
per year. Not all of these cases are friv-
olous, but according to the National
Association of Attorneys General,
more than 95 percent of inmate civil
rights suits are dismissed without the
inmate receiving anything.

Title I of this bill will deter frivolous
inmate lawsuits by:

Removing the ability of prisoners to
file free lawsuits, instead making them
pay full filing fees and court costs.

Requiring judges to dismiss frivolous
cases before they bog down the court
system.

Prohibiting inmate lawsuits for men-
tal and emotional distress.

Retracting good-time credit earned
by inmates if they file lawsuits deemed
frivolous.

These provisions are based on similar
provisions that were enacted in Ari-
zona. Arizona's recent reforms have al-
ready reduced state prisoner cases by
50 percent. Now is the time to repro-
duce these common sense reforms in
Federal law. If we achieve a 50-percent
reduction in bogus Federal prisoner
claims, we will free up judicial re-
sources for claims with merit by both
prisoners and nonprisoners.

SPECIAL MASTERS

This bill requires the Federal judici-
ary to pay for special masters in prison
litigation cases. Currently, Federal
court judges can, and do, force States
to pay the costs for special masters.
This is an unfunded judicial mandate.
The special masters appointed in pris-
on litigation cases have cost Arizona
taxpayers more than $370,000 since 1992.
Arizona taxpayers have paid special
masters up to $175 an hour. In one case,
taxpayers funds were used to hire a
chauffeur for a special master.
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VICTIM RIGHTS AND DOMESTIC VIOLENCE

Women are the victims of more than
4.5 million violent crimes a year, in-
cluding half a million rapes or other
sexual assaults, according to the De-
partment of Justice. The National Vic-
tims Center calculates that 2 woman is
battered every 15 seconds.

Last year's crime bill, which is now
law, did much to help victims of do-
mestic violence—making it easier for
evidence of intrafamilial sexual abuse
to be introduced, for example. It will
now be much easier for prosecutors in
Federal cases to introduce evidence
that the accused committed a similar
crime in the past. The crime act also
provides Federal funding for battered
women's shelters and training for law-
enforcement officers and prosecutors.

But more needs to be done. A mes-
sage must be sent to abusers that their
behavior is not a family matter. Soci-
ety should treat domestic violence as
seriously as it does violence between
strangers. My bill will strengthen the
rights of domestic violence victims in
Federal court and, hopefully, set a
standard for the individual States to
emulate.

First, my bill authorizes the death
penalty for cases in which a woman is
murdered by her husband or boyfriend.

My bill also provides that if a defend-
ant presents negative character evi-
dence concerning the victim, the Gov-
ernment’s rebuttal can include nega-
tive character evidence concerning the
defendant.

We must establish a higher standard
of professional conduct for lawyers. My
legislation prohibits harassing or dila-
tory tactics, knowingly presenting
false evidence or discrediting truthful
evidence, willful ignorance of matters
that could be learned from the client,
and concealment of information nec-
essary to prevent sexual abuse or other
violent crimes.

Violence in our society leaves law-
abiding citizens feeling defenseless. It
is time to level the playing field. Fed-
eral law currently gives the defense
more chances than the prosecution to
reject a potential juror. My bill pro-
tects the right of victims to an impar-
tial jury by giving both sides the same
number of peremptory challenges.

FIREARMS

Almost 30 percent of all violent
crimes are committed through the use
of a firearm, either to intimidate the
victim into submission or to injure the
victim, according to the Bureau of Jus-
tice Statistics. And 70 percent of all
murders committed were accomplished
through the use of a firearm. To help
stop this violence the bill increases the
mandatory minimum sentences for
criminals who use firearms in the com-
mission of crimes. It imposes the fol-
lowing minimum penalties: 10 years for
using or carrying a firearm during the
commission of a Federal crime of vio-
lence or drug trafficking crime; 20
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years if the firearm is discharged; in-
carceration for life or punishment by
death if death of a person results.

THE EXCLUSIONARY RULE

To ensure that relevant evidence is
not kept from juries, the bill extends
the good faith exception to the exclu-
sionary rule to nonwarrant cases,
where the court determines that the
circumstances justified an objectively
reasonable belief by officers that their
conduct was lawful.

THE DEATH PENALTY

The vast majority of the American
public supports the option of the death
penalty. An ABC News/Washington
Post poll conducted in January 1995
found that 74 percent of Americans
favor the death penalty for persons
convicted of murder. Similarly, a Mar-
ket Opinion Research poll conducted in
December 1994 found that nearly three-
quarters of Americans support capital
punishment.

To deter crime and to make a clear
statement that the most vicious, evil
behavior will not be tolerated in our
society, the bill strengthens the death
penalty standards.

Additionally, the bill adds murder of
a witness as an aggravating factor that
permits a jury to consider the death
penalty; provides effective safeguards
against delay in the execution of Fed-
eral capital sentences resulting from
protracted collateral litigation, includ-
ing time limits on filing and strict lim-
itations on successive motions; and
provides for capital punishment for
murders committed in the District of
Columbia.

HABEAS CORPUS

To eliminate the abuse, delay, and
repetitive litigation in the lower Fed-
eral courts, title VIII of this bill pro-
vides that the decision of State courts
will not be subject to review in the
lower Federal courts, so long as they
are adequate and effective remedies in
the State courts for testing the legal-
ity of a person's detention. This provi-
sion limits the needless duplicative re-
view in the lower Federal courts, and
helps put a stop to the endless appeals
of convicted criminals. Judge Robert
Bork has written a letter in support of
this provision.

COMFPUTER CRIME

I am pleased to include, in this bill,
my National Information Infrastruc-
ture Protection Act which will
strengthen current public law on com-
puter crime and protect the national
information infrastructure. My fear is
that our national infrastructure—the
information that bonds all Ameri-
cans—is not adequately protected. I
offer this legislation as a protection to
one of America’s greatest commod-
ities—information.

Although there has never been an ac-
curate nationwide reporting system for
computer crime, specific reports sug-
gest that computer crime is rising. For
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example, the Computer Emergency and
Response Team [CERT] at Carnegie-
Mellon University reports that com-
puter intrusions have increased from
132 in 1989 to 2,341 last year. A June 14
Wall Street Journal article stated that
a Rand Corp. study reported 1,172 hack-
ing incidents occurred during the first
6 months of last year. A report com-
missioned last year by the Department
of Defense and the CIA stated that
“[a]ttacks against information systems
are becoming more aggressive, not only
seeking access to confidential informa-
tion, but also stealing and degrading
service and destroying data.” Clearly
there is a need to reform the current
criminal statutes covering computers.
ADMINISTRATIVE SUBPOENA

This bill allows high-ranking Secret
Service agents to issue an administra-
tive subpoena for information in cases
in which a person’s life is in danger.
The Department of Agriculture, the
Resolution Trust Corporation, and the
Food and Drug Administration already
have administrative subpoena power.
The Secret Service should have it to
protect the lives of American citizens.

INTERNET GAMBLING

There is a new underworld of gam-
bling evolving. Gambling on the
Internet is on the rise. Many ‘“‘virtual”
casinos have emerged on this vast net-
work that accept real money at the
click of a mouse or the punch of a key.
It is estimated that Internet gambling
could, before too long, become a $50 bil-
lion business. That is why I have in-
cluded a section which will make it il-
legal, if it is illegal to gamble in your
State, to gamble on the Internet. Cur-
rent statutes make it illegal only if
you are in the business of gambling on
the Internet. I have also included a
provision that would require the De-
partment of Justice to analyze all
problems associated with enforcing the
current gambling statute.

CONCLUSION

The Kyl crime bill is an important ef-
fort in the fight against crime. We can
win this fight, if we have the convic-
tion, and keep the pressure on Congress
to pass tough crime-control measures.
It is time to stop kowtowing to pris-
oners, apologists for criminals, and the
defense lawyers, and pass a strong
crime bill.

Mr. President, I ask unanimous con-
sent that additional material be print-
ed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

THE CRIME PREVENTION ACT OF 1995
TITLE I—PRISON LITIGATION REFORM
Section 101: Amendments to Civil Rights of
Institutionalized Persons Act

Amends the Civil Rights of Institutional-
ized Persons Act to require that administra-
tive remedies be exhausted prior to any pris-
on conditions action being brought under
any federal law by an inmate in federal
court.
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Section 102: Proceedings in forma pauperis

Provides that whenever a federal, state, or
local prisoner seeks to commence an action
or proceeding in federal court as an indigent,
the prisoner will be liable for the full
amount of a filing fee, and will initially be
assessed a partial filing fee of 20 percent of
the larger of the average monthly balance in,
or the average monthly deposits to, his in-
mate account. The fee may not exceed the
full statutory fee, and an inmate will not be
barred from suing if he is actually unable to
pay. This section also imposes the same pay-
ment system for court costs as it does for fil-
ing fees. This provision, like the filing fee
provision, will ensure that inmates evaluate
the merits of their claims.

Section 103: Judicial screening

Requires judicial screening of a complaint
in a eivil action in which a prisoner seeks re-
dress from a governmental entity or officer
or employee of a governmental entity. The
court must dismiss a complaint if the com-
plaint fails to state a claim on which relief
may be granted. Also, the court must dis-
miss claims for monetary relief from a de-
fendant who is immune from such relief.
Section 104: Federal tort claims and civil rights

claims

Prohibits lawsuits by inmates for mental
or emotional injury suffered while in custody
unless the inmates can show physical injury.

Section 105: Payment of damage award in
satisfaction of pending restitution orders

Provides that restitution payments must
be taken from any award won by a prisoner.

Section 106: Notice to crime victims of pending

damage award

Mandates that restitution payments must
be taken from any award won by the prisoner
and requires victims to be notified whenever
a prisoner receives a monetary award from
the state.

Section 107: Earned release credit or good time
credit

Deters frivolous inmate lawsuits by revok-
ing good-time credits when a frivolous suit is
filed. Specifically, in a civil action brought
by an adult convicted of a crime and con-
fined in a federal correctional facility, the
court may order the revocation of earned
good-time credit if the court finds that (1)
the claim was filed for a malicious purpose,
(2) the claim was filed solely to harass the
party against which it was filed, or (3) the
claimant testifies falsely or otherwise know-
ingly presents false evidence or information
to the court.

TITLE II—PRISONS
Section 201: Special masters

Requires the federal judiciary to pay for
special masters in prison litigation cases.
Each party shall submit a list of five rec-
ommended special masters and can strike
three names from the opposing party’s list.
The court shall select the master from the
remaining names. Each party shall have the
right to an interlocutory appeal, on the
grounds that the master is not impartial or
will not give due deference to the public
safety. The court shall review the appoint-
ment of the special master every six months
to determine whether the services of the spe-
cial master are still required. Imposes new
requirements on special masters. The special
master must make findings on the record as
a whole, is prohibited from making findings
or communications ex parte, and shall be
terminated upon the termination of relief.

TITLE III—EQUAL PROTECTION FOR VICTIMS
Section 301: Right of the victim to impartial jury

Protects the right of victims to an impar-
tial jury by equalizing the number of pe-
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remptory challenges afforded to the defense
and the prosecution in jury selection.

Section 302: Rebuttal of attacks on the victim's
character

Provides that if a defendant presents nega-
tive character evidence concerning the vic-
tim, the government’s rebuttal can include
negative character evidence concerning the
defendant.

Section 303: Victim's right of allocution in
sentencing

Extends the right of victims to address the
court concerning the sentence to all crimi-
nal cases. Current law provides such a right
for victims only in violent crime and sexual
abuse cases, though the offender has the
right to make an allocutive statement in all
cases.

Section 304: Right of the Victim to Fair
Treatment in Legal Proceedings

Establishes higher standards of profes-
sional conduct for lawyers in federal cases to
protect victims and other witnesses from
abuse, and to promote the effective search
for truth. Specific measures include prohibi-
tion of harassing or dilatory tactics, know-
ingly presenting false evidence or discredit-
ing truthful evidence, willful ignorance of
matters that could be learned from the cli-
ent, and concealment of information nec-
essary to prevent violent or sexual abuse
crimes.

Section 305: Use of Notice Concerning Release of
the Offender

Repeals the provision that notices to state
and local law enforcement concerning the re-
lease of federal violent and drug trafficking
offenders can only be used for law enforce-
ment purposes. This removes an impediment
to other legitimate uses of such information,
such as advising victims or potential victims
that the offender has returned to the area.

Section 306: BALANCE IN THE COMPOSITION OF
RULES COMMITTEES

Provides for equal representation of pros-
ecutors with defense lawyers on committees
in the judiciary that make recommendations
concerning the rules affecting criminal
cases.

TITLE IV—DOMESTIC VIOLENCE

Section 401: Death Penalty for Fatal Domestic
Violence Offenses

Authorizes capital punishment, under the
federal interstate domestic violence offenses,
for cases in which the offender murders the
victim.

Section 402: Evidence of Defendant’s Disposition
Toward Victim in Domestic Violence

Clarifies that evidence of a defendant’'s dis-
position toward a particular individual—
such as the violent disposition of a domestic
violence defendant toward the victim—is not
subject to exclusion as impermissible evi-
dence of character.

Section 403: Battered Women's Syndrome
Evidence

Clarifies that battered women's syndrome
evidence is admissible, under the federal ex-
pert testimony rule, to help courts and juries
understand the behavior of victims in domes-
tic violence cases and other cases.

Section 404: Hiv Testing of Defendants in Sexual
Assault Cases

Provides effective procedures for HIV test-
ing of defendants in sexual assault cases,
with disclosure of test results to the victim.
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TITLE V—FIREARMS

Section 501: Mandatory Minimum Sentences for
Criminals Using Firearms

Imposes the following minimum penalties:
10 years for using or carrying a firearm dur-
ing the commission of a federal crime of vio-
lence or drug trafficking crime; 20 years if
the firearm is discharged; incarceration for
life or punishment by death if death of a per-
son results.

Section 502: Firearms Possession by Violent
Felons and Serious Drug Offenders

Provides mandatory penalties (5 years and
10 years respectively) for firearms possession
by persons with one or two convictions for
violent felonies or serious drug crimes.
Section 503: Use of Firearms in Connection With

Counterfeiting or Forgery

Adds counterfeiting and forgery to offenses
making applicable mandatory penalties
under 18 U.S.C. 924(c) when firearms are used
to facilitate their commission.

Section 504: Possession of an Explosive During
the Commission of a Felony

Strengthens mandatory penalty provision

for cases of felonies involving explosives.
Section 505: Second Offense of Using an
Ezxplosive to Commit a Felony

Increases to 20 years the mandatory pen-
alty for a second conviction for using or pos-
sessing an explosive during the commission
of a felony.

TITLE VI—EXCLUSIONARY RULE

Section 601: Admissibility of certain evidence

Extends the “good faith' exception to the
exclusionary rule to non-warrant cases,
where the court determines that the cir-
cumstances justified an objectively reason-
able belief by officers that their conduct was
lawful.

TITLE VII—FEDERAL DEALTH PENALTY

Section T01: Strengthening of Federal death
penalty standards and procedures

Strengthens federal death penalty stand-
ards and procedures. Requires defendant to
give notice of mitigating factors that will be
relied on in capital sentencing hearing (just
as the government is now required to give
notice of aggravating factors), adds use of a
firearm in committing a killing as an aggra-
vating factor that permits a jury to consider
the death penalty, directs the jury to impose
a capital sentence if aggravating factors
outweight mitigating factors, and authorizes
uniform federal procedures for carrying out
federal capital sentences.

Section 702: Murder of witness as aggravating
Jactor
Adds murder of a witness as an aggravat-
ing factor that permits a jury to consider the
death penalty.

Section 703: Safeguards against delay in the
erecution of capital sentences in Federal cases
Provides effective safeguards against delay
in the execution of federal capital sentences
resulting from protracted collateral litiga-
tion, including time limits on filing and
strict limitations on successive motions
Section 704: Death penalty for murders
committed with firearms
Creates federal jurisdiction and authorizes
capital punishment for murders committed
with a firearm where the firearm has crossed
state lines.
Section 705: Death penalty for murders
committed in the District of Columbia
Provides for capital punishment for mur-
ders committed in the District of Columbia.
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TITLE VIII—HABEAS CORPUS

Section 801: Stopping abuse of Federal collateral
remedies

Provides that an application for a writ of

habeas corpus in behalf of a person in cus-

tody pursuant to a judgment or order of a

state court shall not be entertained by a

judge or a court of the United States unless

the remedies in the courts of the state are
inadequate or ineffective to test the legality
of the person’s detention.
TITLE IX—IMMIGRATION
Section 901: Additional expansion of definition
of aggravated felony

Aliens who commit aggravated felonies
can be deported from the country. The sec-
tion adds to that definition crimes involving
the transportation of persons for the pur-
poses of prostitution; serious bribery, coun-
terfeiting, or forgery offenses; serious of-
fenses involving trafficking in stolen vehi-
cles; offenses involving trafficking in coun-
terfeit immigration documents; obstruction
of justice, perjury, and bribery of a witness;
and an offense relating to the failure to ap-
pear to answer for a criminal offense for
which a sentence of two or more years my be
imposed.
Section 902: Deportation procedures for certain
criminal aliens who are not permanent residents

Modifies the INA to make it clear that the
existing expedited deportation procedures
which apply to non-resident criminal aliens
apply also to aliens admitted for permanent
residence on a conditional basis. The section
also prohibits the Attorney General from
using discretionary power under the INA to
grant relief from deportation to any non-
resident alien who has been convicted of
committing an aggravated felony.

Section 903: Restricting the defense to exclusion
based on seven years permanent residence for
certain criminal aliens
Modifies that portion of the INA which de-

termines who may be denied entrance to the
United States and who may be deported from
the country. Under present law, legal perma-
nent residents who have lived in the country
for seven years may leave temporarily and
return but not be subject to many of the INA
provisions that determine who may legally
enter the United States. However, if these
persons have been convicted of an aggra-
vated felony and served five years in prison,
the government may exclude them from the
country notwithstanding their seven years of
residence. The change made by this section
strengthens this exception to allow the gov-
ernment to exclude these persons if they
were sentenced to five or more years in pris-
on for one or more aggravated felonies. The
change is being made so that the government
may begin deportation proceedings when the
criminal alien is incarcerated rather than
having to wait for five years to pass.

Section 904: Limitation on collateral attacks on

underlying deportation order
This section applies to cases where an

alien is charged with attempting to re-enter
the United States after having been de-
ported. The penalties for illegally re-enter-
ing the United States after having been de-
ported were enhanced by the 1994 Crime Act.
This section makes it clear that an alien
charged with illegally re-entering may only
challenge the validity of the original depor-
tation order when the alien can show that he
or she has exhausted all administrative rem-
edies, that the deportation order improperly
deprived the alien of the opportunity for ju-
dicial review, and that the deportation order
was fundamentally unfair.
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Section 905: Criminal alien identification system
Modifies that part of the 1994 Crime Act
which created a “Criminal Alien Tracking
Center.”” The 19M act failed to state the pur-
pose of the center. This section specifies that
the center is to be used to assist federal,
state, and local law enforcement agencies in
identifying and locating aliens who may be
deportable because they have committed ag-
gravated felonies. The bill also changes the
name of the center to ‘‘Criminal Alien Iden-
tification System’ in order to more accu-
rately reflect its function.
Section 906: Wiretap authority for alien
smuggling investigations
Adds certain immigration-related offenses
to the list of crimes to which the Racketeer
Influenced Corrupt Organizations (“RICO")
law applies. The RICO statute is among the
principal tools that federal law enforcement
officials use to combat organized crime. The
amendment made by this section expands
the definition of “‘predicate acts™ to enable
them to use that statute to combat alien
smuggling organizations. The bill also gives
federal law enforcement officials the author-
ity to utilize wiretaps to investigate certain
immigration-related crimes.
Section 907: Exzpansion of criteria for
deportation for crimes of moral turpitude
This section amends the INA to deport
aliens who have been in the country for less
than five years (and legal permanent resi-
dent aliens who have resided in the country
for less than ten years) and who are con-
victed of a felony crime involving moral tur-
pitude. Under current law, persons convicted
of crimes of moral turpitude can only be de-
ported if they have been sentenced to, or
serve, at least one year in prison.
Section 908: Study of prisoner transfer treaty
with Merico
Requires the Secretary of State and the
Attorney General to submit a study to the
Congress concerning the uses and effective-
ness of the prisoner transfer treaty with
Mexico. That treaty provides for the depor-
tation of aliens who have been convicted of a
crime while they are in the United States,
Section 909: Justice Department assistance in
bringing to justice aliens who flee prosecution
for crimes in the United States
Requires the Attorney General, in coopera-
tion with the INS Commissioner and the Sec-
retary of State, to establish an office within
the Justice Department to provide technical
and prosecutorial assistance to states and
political subdivisions in connection with
their efforts to obtain extradition of aliens
who commit crimes in the United States and
then flee the country. This section also re-
quires a report within one year assessing the
nature and extent of the problem of bringing
to justice aliens who flee prosecution in the
United States.
Section 910: Prison transfer treaties
Advises the President that Congress de-
sires him to negotiate prison transfer trea-
ties with other countries within 90 days of
the bill's enactment
Section 911: Interior repatriation program
Requires the Attorney General and the INS
Commissioner to develop programs under
which aliens who illegally enter the United
States from Mexico or Canada on three or
more occasions would be deported at least
500 kilometers within the country. The in-
tent of this section is to make it more dif-
ficult for aliens who have a history of illegal
entry to re-enter the country after they have
been deported. The program is to be imple-
mented within 180 days of enactment of the
bill.
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Section 912: Deportation of nonviolent offenders
prior to completion of sentence of imprisonment
Gives the Attorney General the discretion
to deport certain aliens held in federal prison
before they complete their sentences. Only
those criminal aliens who have committed a
non-violent aggravated felony may be de-
ported, and the Attorney General must first
determine that early deportation is in the
best interest of the United States. The At-
torney General may also deport non-violent
criminal aliens held in state prisons if the
governor of the state submits a written re-
guest to the Attorney General that aliens be
deported before they have served their sen-
tence. In both cases, should an alien illegally
re-enter the United States, the Attorney
General is required to incarcerate the alien
for the remainder of the prison term.
TITLE X—GANGS, JUVENILES, AND DRUGS
Section 1001: Criminal street gang offenses
Contains provisions, passed by the Senate
in the 103rd Congress Senate crime bill,
which create new offenses and authorize se-
vere penalties for criminal street gangs ac-
tivities.
Section 1002; Serious juvenile drug offenses as
Armed Career Criminal Act predicates
Contains a provision, passed by the Senate
in the 103rd Congress Senate crime bill,
which adds serious juvenile drug offenses as
predicate offenses for purposes of the Armed
Career Criminal Act.
Section 1003: Adult prosecution of serious
juvenile offenders
Permits adult prosecution down to the age
of 13 of junvenile offenders who commit seri-
ous violent felonies, and creates a presump-
tion in favor of adult prosecution for such ju-
venile offenders who are 15 or older.
Section 1004 Increased penalties for recidivists
committing drug crimes involving minors
Increases to three years the mandatory
minimum penalties for a second offense of
distributing drugs to a minor or using a
minor in trafficking.
Section 1005: Amendments concerning records of
crimes committed by juveniles
Incorporates the amendments of section
618 of the 103rd Congress Senate-passed crime
bill which broaden the retention and avail-
ability of records for federally prosecuted ju-
venile offenders.
Section 1006: Drive-by shootings
Incorporates the broad drive-by shooting
offense that was passed by the House of Rep-
resentatives in section 2335 of H.R. 3371 of
the 102nd Congress.
Section 1007: Steroids offense
Incorporates the offense, passed by the
Senate in section 1504 of the 103rd Congress
Senate crime bill, which prohibits coaches
and trainers from attempting to get others
to use steroids.
Section 1008: Drug testing of Federal offenders
Adds hair analysis to the permissible forms
of drug testing.
TITLE XI—PUBLIC CORRUPTION
Section 1101: Strengthening of Federal anti-
corruption statutes generally
Strengthens federal public corruption laws.
Specific improvements include more ade-
quate coverage of election fraud, more uni-
form jurisdiction over corruption offenses,
increased penalties for such offenses, and
protection for whistle blowers.
Section 1102: Interstate commerce
Extends wire fraud statute, which is often
used to prosecute public corruption offenses,
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including strengthening of jurisdictional
provision.
Section 1103: Narcotics-related public corruption

Adopts special provisions for drug-related
public corruption, including severe penalties.

TITLE XII—ADMINISTRATIVE SUBPONEA
Section 1201: Administrative summons authority
of United States Secret Service

Allows high-ranking Secret Service agents
to issue an administrative subponea for in-
formation in cases in which the President or
other federal protectees are in danger. The
Department of Agriculture, the Resolution
Trust Corporation, and the Food and Drug
Administration already have administrative
subponea power.

TITLE XIII—COMPUTER CRIMES
Section 1301: Protection of classified government
information

Penalizes individuals who deliberately
break into a computer, or attempt to do so,
without authority and, thereby, obtain and
disseminate classified information.
Section 1302: Protection of financial,
government, and other computer information
Makes interstate or foreign theft of infor-
mation by computer a crime. This provision
is necessary in light of United States v.
Brown, 925 F.2d 1301, 1308 (10th Cir. 1991),
where the court held that purely intangible
intellectual property, such as computer pro-
grams, cannot constitute goods, wares, mer-
chandise, securities, or monies which have
been stolen, converted, or taken within the
meaning of 18 U.S.C. §2314.
Section 1303: Protection of government computer

systems

Makes two changes to §1030(a)(3), which
currently prohibits intentionally accessing,
without authorization, computers used by,
or for, any department or agency of the
United States and thereby ‘“‘adversely’ af-
fecting ‘“‘the use of the Government's oper-
ation of such computer.” First, it deletes the
word “adversely’ since this term suggest, in-
appropriately, that trespassing in a govern-
ment computer may be benign. Second, the
bill replaces the phrase ‘‘the use of the Gov-
ernment’s operation of such computer' with
the term “that use.” When a computer is
used for the government, the government is
not necessarily the operator, and the old
phrase may lead to confusion. The bill makes
a similar change to the definition of ‘“‘pro-
tected computer’ in §1030(e)2)(A).
Section 1304: Increased penalties for significant

unauthorized use of a computer system

Amends 18 U.S.C. §1030(a)4) to insure that
felony level sanctions apply when unauthor-
ized use or use in excess of authorization is
significant.

Section 1305: Protection from damage to
‘computer systems

Amends 18 U.S.C. §1030(a)(5) to further pro-
tect computer systems covered by the stat-
ute from damage by anyone who inten-
tionally damages a computer, regardless of
whether they were authorized to access the
computer.

Section 1306: Protection from threats directed

against computer systems

Adds a new section to 18 U.S.C. §1030(a) to
provide penalties for the interstate trans-
mission of threats directed against comput-
ers and computer networks. The new section
covers any interstate or international trans-
mission of threats against computers, com-
puter networks, and their data and pro-
grams, whether the threat is received by
mail, telephone, electronic mail, or through
a computerized messaging service.
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Section 1307: Increased penalties for recidivist
and other sentencing changes
Amends 18 U.S.C. 1030(c) to increase pen-
alties for those who have previously violated
any subsection of §1030. This section pro-
vides that anyone who is convicted twice of
committing a computer offense under §1030
would be subject to enhanced penalties.
Section 1308: Civil actions
Limits damage to economic damages,
where the violation caused a loss of $1,000 or
more during any one-year period. No limit
on damages would be imposed for violations
that modified or impaired the medical exam-
ination, diagnosis or treatment of a person;
caused physical injury to any person; or
threatened the public health or safety.
Section 1309: Mandatory reporting

The current reporting requirement under
§1030(a)(5) is eliminated. By ensuring that
most high technology crimes can be pros-
ecuted, there is less need for reporting re-
quirements. Convictions will provide more
information on computer crime. To create a
mandatory reporting requirement is unnec-
essary because private sector groups, such as
the Forum of Incident Response and Secu-
rity Teams (FIRST), are leading the effort to
monitor computer crimes statistically.

Section 1310: Sentencing for fraud and related

activity in connection with computers.

Requires the United States Sentencing
Commission to review existing sentencing
guidelines as they apply to sections 1030
(a)(2), (a)(3), (a)(4), (a)(5), and (a)(6) of Title 18
of the United States Code (The Computer
Fraud and Abuse Act). The Commission must
also establish guidelines to ensure that
criminals convicted under these sections re-
ceive mandatory minimum sentences for not
less than 1 year. Currently, judges are given
great discretion in sentencing under the
Computer Fraud and Abuse Act. In many
cases, the sentences don’t match the crimes;
and criminals receive light sentences for se-
rious crimes. Mandatory minimum sentences
will deter computer “hacking' crimes, and
protect the infrastructure of computer sys-
tems.

Section 1311: Asset forfeiture for fraud and
related activity in connection with computers
Amends 18 U.B.C. §1030 (a¥2), (aX3), and

{a)(4) to insure that individuals who commit
crimes under the aforementioned sections
will forfeit the property used in connection
with those crimes. For example, computers
and ‘“hacking' software used in crimes
would be subject to forfeiture.

TITLE XIV—COMPUTER SOFTWARE PIRACY

Section 1401: Amendment of title 17

Amends 17 U.S.C. §506(a) to extend crimi-
nal infringement of copyright to include any
person—not just those who acted for pur-
poses of commercial advantage or private fi-
nancial gain—who willfully infringes a copy-
right. Corrects the problem highlighted by
the United States v. LaMacchia, 871 F. Supp.
535 (D. Mass. 1994), that a person could pirate
software maliciously, so long as they re-
ceived no financial gain.

Section 1402: Amendment of title 18

Amends 18 U.S.C. 2319 to allow the court,
in imposing a sentence on a person convicted
of software piracy, to order that the person
forfeit any property used or intended to be
used to commit or promote the commission
of such offense.

TITLE XV—INTERNET GAMBLING
Section 1501: Amendment of title 18

Amends 18 U.S5.C. §1084 to insure that indi-

viduals who gamble or wager via wire or
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electronic communication are penalized—not
just those who are in the business of gam-
bling. Current statutes make it illegal only
if you are in the business of sports gambling
on the INTERNET. This section would make
it illegal to gamble on ‘‘virtual casinos’ as
well as electronic sports books.
Section 1502: Sentencing guidelines

Requires the United States Sentencing
Commission to review the deterrent effect of
existing sentencing guidelines as they apply
to sections 1084 of Title 18 and promulgate
guidelines to ensure that criminals con-
victed under section 1084 receive mandatory
minimum sentences for not less than one
year.

Section 1503: Reporting requirements

Requires the Attorney General to report to
Congress on (1) the problems associated with
enforcing INTERNET gambling, (2) rec-
ommendations for the best use of resources
of the Department of Justice to enforce sec-
tion 1084 of Title 18, (3) recommendations for
the best use of the resources of FCC to en-
force section 1084 of title 18, and (4) an esti-
mate on the amount of gambling activity on
the INTERNET. It is not clear how effective
law enforcement can police the INTERNET.
A report may answer that question.

By Mr. SIMON (for himself, Mr.
HATCH, MR. BOND, and Mr.
ASHCROFT):

S. 1496. A Dbill to grant certain patent
right for certain non-steroidal anti-in-
flammatory drugs for a 2-year period;
to the Committee on the Judiciary.

PROPERTY RIGHT PROTECTION LEGISLATION

Mr. SIMON. Mr. President, today, I
introduce legislation to grant for a 2-
year period additional property right
protection for oxaprozin, an important
drug in treating arthritis. Oxaprozin is
a non-steroidal, anti-inflammatory
drug [NSAID]. It is produced and mar-
keted as Daypro by the G.D. Searle &
Co., headquartered in Skokie, IL. I am
introducing this legislation as a matter
of simple fairness and equity because
of a protracted review by the Food and
Drug Administration [FDA] that
consumed the entire patent life of
Daypro.

The Drug Price Competition and Pat-
ent Term Restoration Act of 1984, com-
monly referred to as the Hatch-Wax-
man Act, was designed in part to ad-
dress the unfairness caused by unduly
long FDA reviews. Unfortunately, the
two major protections created by
Hatch-Waxman did not remedy
Daypro’s situation. First, Hatch-Wax-
man provides patent extensions in
cases of regulatory delay. Ironically,
since the FDA review consumed
Daypro's entire patent life, the delay
rendered Daypro ineligible for a patent
extension; Hatch-Waxman simply did
not contemplate that an FDA review
would consume the entire patent life of
a drug prior to its approval. Second,
Hatch-Waxman allows up to 10 years of
market exclusivity to brand name drug
manufacturers following protracted
FDA review. If the FDA had promptly
approved Daypro, Daypro would have
been protected for 10 years; however, as
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a result of the delay, Daypro only re-
ceived 5 years of marketing exclusivity
protection.

The legislation I am introducing
today would provide Daypro 2 years of
property right protection beyond the 5
years provided in the Hatch-Waxman
Act. This additional property right
protection is being sought because the
delay in obtaining FDA approval of
Daypro was so excessive that the provi-
sions of the Hatch-Waxman Act are in-
adequate to compensate for the com-
plete loss of patent protection for
Daypro due to the FDA review.

I seek this remedy for a drug that
was a victim of even more extreme reg-
ulatory delays than those that were in-
strumental in causing Congress to rec-
ognize that the Hatch-Waxman Act was
necessary in the first place. The Inves-
tigational New Drug Application [IND]
for Daypro was filed in 1972, and the
New Drug Application [NDA] for
Daypro was filed 10 years later in Au-
gust 1982. FDA approval of Daypro was
not finally granted until October 29,
1992. During the 20 years it took FDA
to approve Daypro, its patent expired.
Thus, the practical patent life for
Daypro was zero.

A number of reports have been pub-
lished by the U.S. General Accounting
Office and congressional committees in
both Houses on the regulatory prob-
lems that the class of NSAIDs faced in
the 1980’s. These reports and studies
make it clear that at least some of the
problems encountered at FDA were ge-
neric—the unprecedented delay in
NSAID approvals was due to FDA inac-
tion on all NDAIDs after serious prob-
lems were encountered with previously
approved NSAIDs. During this time,
the FDA effectively imposed a morato-
rium on the approval of all NSAIDs, It
is important to note that the purpose
of this moratorium was not to allow
the FDA to collect further data on
Daypro or because there were concerns
about health and safety findings relat-
ed to Daypro. The FDA ultimately ap-
proved Daypro in 1992 as safe and effi-
cacious based upon the same studies
originally submitted to the FDA in the
NDA. it took the FDA longer to ap-
prove Daypro than any other NSAID.

This legislation does not grant full
recovery of the time lost while Daypro
was under review, it does not grant
even half of that time. The additional
property right protection that would
be granted by this bill represents only
some of the time lost after the drug ap-
plications had been under FDA review.
This legislation provides 2 years of
added protection as partial compensa-
tion for the value lost when Daypro's
patents expired while the drug applica-
tion was pending at the FDA. I believe
the figure of 2 years is a fair and equi-
table resolution of this matter.

Daypro confronted an inordinate and
inequitable delay in obtaining FDA ap-
proval. No other pharmaceutical that I
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am aware of has had its entire patent
life consumed by an FDA review. I urge
that the relief embodied in this legisla-
tion be anacted.

Mr. HATCH. Mr. President, today, I
rise to cosponsor with Senators SIMON,
MOSELEY-BRAUN, BOND, and ASHCROFT,
S. 1496, a bill to extend for 2 additional
years the exclusive marketing period
for the drug oxaprozin.

I am supportive of Senator SIMON'S
effort, because unusual, and perhaps
unprecedented, administrative delays
in review of this pharmaceutical have
denied the manufacturer any patent
protection. The Food and Drug Admin-
istration [FDA] review of oxaprozin
consumed the entire 17-year patent
term plus another 4 years.

Some history on this issue may be
useful at this point.

Oxaprozin is a nonsteroidal, anti-in-
flammatory drug, or NSAID. It is used
to treat arthritis and other ailments.
Oxaprozin was first patented by G.D.
Searle in 1971. Shortly thereafter, an
investigational new drug [IND] applica-
tion was submitted to FDA.

In August 1982, a new drug applica-
tion [NDA] was filed, but FDA did not
approve the drug until October 29, 1992.
In total, over 21 years expired after
submission of the IND application and
over 10 years elapsed from the filing of
the NDA.

As a result of this unusually long,
and perhaps unprecedented, FDA regu-
latory review period, the patent for
oxaprozin expired before oxaprozin
could be brought to market.

In the 1980s, Congress became con-
cerned that the lengthy FDA pre-mar-
keting regulatory approval system was
depriving many companies of a sub-
stantial amount of the potential eco-
nomic value of new drug patents, and
thereby decreasing the incentives that
lead to new breakthrough medications.

In 1984, Representative Henry Wax-
man and I worked to secure enactment
of the Drug Price Competition and Pat-
ent Term Restoration Act, a law that,
in part, attempted to add patent term
or an exclusive marketing period to
partially restore time lost through
FDA regulatory review.

Under this 1984 law—sometimes re-
ferred to as the ‘‘Hatch-Waxman Act”
or “Waxman-Hatch’ an administrative
procedure was provided to extend cer-
tain drug patents or prevent generic
copies from entering the marketplace
in order to provide compensation for at
least some of the time lost as a result
of FDA regulatory review.

This legislation, however, did not
contemplate extreme outliers such as
oxaprozin.

In some respects, oxaprozin presents
a classic Catch-22 situation: Adminis-
trative patent extensions under Hatch-
Waxman were not available until FDA
approval was granted, but these admin-
istrative extensions could only be
granted if the term of the patent had
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‘not expired. If a drug was not approved
until after the expiration of the patent,
no Hatch-Waxman patent extension
could be granted, even though such
cases represent the most egregious ex-
ample of the problem Congress was try-
ing to redress in the first place.

In addition to patent extensions, the
Hatch-Waxman Act contained market-
ing exclusivity provisions to address
cases such as oxaprozin in which no
patent protection remains. The Hatch-
Waxman law provided 10 years of mar-
keting exclusivity for pioneer drugs
that were approved for marketing be-
tween January 1, 1982 and September
23, 1984.

One result of oxaprozin's unduly long
FDA review was that it could not qual-
ify for extended patent life under the
Hatch-Waxman transition rule. In-
stead, oxaprozin received only the
more limited 5-year period of market-
ing exclusivity even though its review
period at the FDA exceeded all of those
drugs that received a 10-year extension.

From 1974 until 1982, the FDA took,
on average, only about 2 years to re-
view and approve NSAID product appli-
cations. From about 1982, however,
there existed a de facto moratorium on
the approval of new NSAIDs.

The Congress has examined the rea-
sons behind this moratorium. In 1992,
both the Senate and House Judiciary
Committees, and House Energy and
Commerce Committee, conducted hear-
ings into the FDA delays in the ap-
proval of NSAIDs. In addition, the Ju-
diciary Committees requested the GAO
to investigate this delay.

These examinations revealed that
FDA faced an unusual set of cir-
cumstances from 1982 through 1987. As
a result of the controversy surrounding
four previously approved NSAIDs that
raised serious post-marketing safety
concerns, the average time taken to
approve NSAID NDAs nearly doubled.
By concentrating its resources to in-
vestigate the causes behind the re-
ported NSAID adverse effects, the FDA
directed its manpower away from ap-
proval of the pending NSAID NDAs.

Mr. President, 2-weeks ago, the Sen-
ate was engaged in a debate that in-
volved the sufficiency of the patent
laws to help attract private sector in-
vestment into biomedical research.
This issue has important ramifications
for the public health.

Over the next few months the Senate
Judiciary Committee, on which I serve
as Chairman, will be examining phar-
maceutical patent issues. It will be im-
portant for the committee to examine
fully the complex interrelationship be-
tween the patent laws and the FDA
product review system for drugs.

Oxaprozin serves as an important
case study of a flawed system in which
FDA regulatory delay materially un-
dermines the value of intellectual
property. A regulatory review period of
21 years is simply too long. I hope we
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can all agree that the FDA review pe-
riod should not exhaust the entire pat-
ent term of a drug product.

In light of the general disruption
that occurred within the FDA NSAID
review division and the particular facts
relating to the 21 year FDA review of
oxaprozin, the partial relief granted by
S. 1496 is justified. I urge my colleagues
to support this bill.

By Mr. NICKLES (for himself,
Mr. SMITH, Mr. PRYOR, Mr.
BoNnD, Mr. BUMPERS, Mr.
INHOFE, Mr. LOoTT, Mr. BREAUX,
Mr. JOHNSTON, Mr. ABRAHAM,
Mr. KEMPTHORNE, Mr.
LIEBERMAN, Mr. FAIRCLOTH, Mr.
GLENN, and Mr. WARNER):

S. 1497. A bill to amend the Solid
Waste Disposal Act to make certain ad-
justments in the land disposal program
to provide needed flexibility, and for
other purposes; to the Committee on
Environment and Public Works.

THE LAND DISPOSAL PROGRAM FLEXIBILITY ACT
OF 1935

Mr. NICKLES. Mr. President, today I
am joined by my colleagues Senators
SMITH, PRYOR, BOND, BUMPERS, INHOFE,
BREAUX, LOTT, JOHNSTON, ABRAHAM,
KEMPTHORNE, LIEBERMAN, FAIRCLOTH,
GLENN, and WARNER to introduce, the
Land Disposal Program Flexibility Act
of 1995. This bill represents the cul-
mination of a bipartisan process in-
volving the cooperation of The White
House, EPA, and the regulated commu-
nity. It is proof that the desire for reg-
ulatory reform is real, and needed in
this country. It is also proof that we
can work together to make greater
sense out of the regulatory morass
when we set our minds to it.

For too long neither Congress which
makes the laws, nor EPA which imple-
ments them, have really been in charge
of environmental protection in this
country. The most significant driver in
the field of environmental policy has
been the courts. In a recent address be-
fore the Environmental Law Institute,
former EPA Administrator William
Ruckleshaus lamented that most of the
important environmental decisions of
the last quarter century have devolved
to the courts.

The situation that has led to the in-
troduction of this bill is a classic case
of how the courts, have dominated the
making of environmental policy. In
1990, EPA implemented RCRA regula-
tions relating to the treatment of haz-
ardous waste before it can be disposed
of on the land. These land disposal re-
strictions were intended to prevent the
placement of untreated waste on the
ground—an appropriate concern given
the legacy of such practices prior to
the enactment of RCRA. EPA also
made every effort to implement this
regulation taking care to coordinate
RCRA with the Clean Water Act and
the Safe Drinking Water Act. That, too
was as Congress intended.

38281

Along came the courts and they
chose to interpret the RCRA statute in
such a way as to extend the reach of
costly hazardous waste requirements
to nonhazardous wastes. This interpre-
tation also ignored the benefits of
treatment and disposal systems such as
surface impoundments and under-
ground injection wells permitted under
the Clean Water and Safe Drinking
Water Acts respectively.

As a result, EPA has been forced to
propose expensive new regulations that
even the Agency believes will provide
minimal environmental benefit. Let
me quote from EPA's very own pre-
amble to the new proposed rule:

The risks addressed by this rule, particu-
larly UIC wells, are very small relative to
the risks presented by other environmental
conditions or situations. In a time of limited
resources, common sense dictates that we
deal with higher risk activities first, a prin-
ciple on which EPA, members of the regu-
lated community, and the public can all

agree.

gbl;zverthelass, the agency is required to set
treatment standards for these relatively low
risk wastes and disposal practices during the
next two years, although there are other ac-
tions and projects with which the Agency
could provide greater protection of human
health and the environment.

Mr. President, this Senate has been
wrestling with the larger question of
comprehensive regulatory reform for
some months now. The debate on both
sides of the aisle has been contentious
over the means by which such reforms
are achieved. But a common theme
throughout that debate has been the
nearly universal recognition that the
current command and control regu-
latory system is obsolete, and in need
of reform. This bill allows us to turn
that theme into reality. Not by amend-
ing the underlying RCRA statute in
any way, although we agree with the
President that further statutory re-
form is needed, but by merely restoring
EPA’s original regulatory determina-
tion: that a waste that is no longer
hazardous need not be regulated as if it
was hazardous.

Mr. President, that is why I have
joined with Senators SMITH, PRYOR,
BonD, BUMPERS, INHOFE, BREAUX, LOTT,
JOHNSTON, ABRAHAM, KEMPTHORNE,
LIEBERMAN, FAIRCLOTH, GLENN, and
WARNER to introduce this bill. I also
submit for inclusion in the record a let-
ter from the administration supporting
this legislation. The price of not acting
soon will mean that industry will
incur, by EPA's own estimate, $800 mil-
lion dollars per year in compliance
costs—again for minimal environ-
mental benefit. Mr. President, we have
an opportunity here, to provide true
regulatory relief, while assuring that
effective standards of environmental
protection are maintained. We have
worked in a bipartisan way to bring
this reform forward. I hope that the
spirit of cooperation demonstrated on
all sides will carry through as we tack-
le this and other much needed regu-
latory reforms.
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Mr. SMITH. Mr. President, I join my
colleague, Senator NICKLES, in intro-
ducing the Land Disposal Program
Flexibility Act of 1995, and I would like
to thank the senior Senator from Okla-
homa for the time and effort that he
and his staff have been spending on
this issue. In addition to a bipartisan
coalition of Senators who are cospon-
soring this legislation, this bill is also
supported by the White House and the
Environmental Protection Agency
[EPA].

This legislation represents a very
simple, yet important modification to
the Solid Waste Disposal Act that has
the potential to save our society as
much as $800 million in annual compli-
ance costs—an expense that the EPA
agrees will provide no environmental
benefit. As the chairman of the
Superfund, Waste Control and Risk As-
sessment Subcommittee, which has ju-
risdiction over this legislation, I be-
lieve that this bill is a good example of
a cooperative, bipartisan effort to cor-
rect expensive and needless environ-
mental overregulation.

Under the current land disposal re-
strictions [LDR's], individuals are gen-
erally prohibited from the land dis-
posal of hazardous wastes unless these
wastes have first been treated to meet
EPA standards. As a result of a 1993 de-
cision by the D.C. Circuit Court, these
LDR's would also be extended to non-
hazardous wastes managed in
wastewater systems that are already
regulated under the Clean Water Act or
the underground injection control
[UIC] program of the Safe Drinking
Water Act. The court adopted this posi-
tion despite the fact that the EPA had
previously adopted a rule authorizing
the appropriate treatment and disposal
of these materials, and despite the fact
that the Agency believed that such
strict standards are inappropriate.

Simply stated, this legislation would
counteract the court decision, and
would restore the EPA’s original regu-
latory determination allowing these
materials to be safely treated and dis-
posed of in permitted treatment units
and injection wells.

One of the issues confronting those
who support this legislation is timing.
Due to the court decision, the EPA will
be forced to impose these needless and
expensive requirements if Congress
does not act very soon. As the chair-
man of the subcommittee of jurisdic-
tion, I will work closely with the other
interested parties to ensure that this
legislation will be addressed in a
prompt fashion.

Again, I thank Senator NICKLES for
working with me on this issue, and I
commend him for his involvement.

Mr. PRYOR. Mr. President, I rise
today to join my colleagues, Senators
BOND, BUMPERS, INHOFE, and NICKLES,
to introduce the Land Disposal Pro-
gram Flexibility Act of 1995. This bill
represents months of work by the EPA,
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the White House, both Houses of Con-
gress, as well as the regulated commu-
nity, to come together in a bipartisan
manner to implement real regulatory
reform.

This legislation makes small adjust-
ments in the current Land Disposal
Regulations [LDR] Program under the
Resource Conservation Recovery Act
[RCRA], to provide more flexibility for
the treatment of nonhazardous waste.
More importantly, it helps alleviate
the type of over-regulation that has
been the source of so much controversy
among the general public. Our legisla-
tion achieves this goal by denying the
implementation of a court ordered rule
that requires the EPA to treat non-
hazardous waste as though it were haz-
ardous waste.

Mr. President, when Congress passed
the Resource Conservation and Recov-
ery Act [RCRA] in 1976, it was intended
to work as a campanion to other exist-
ing environmental laws. However, the
court decision previously mentioned,
would create just the opposite of what
was intended. It would require the EPA
to write a rule that would overlay
RCRA requirements on top of existing
Clean Water Act treatment standards.
The cost of this additional treatment,
according to EPA estimates, would be
approximately $800 million per year—
all to achieve what EPA says is almost
no environmental improvement.

What we are doing today with the in-
troduction of the Land Disposal Pro-
gram Flexibility Act, is correcting this
court decision by amending a very nar-
row portion of the RCRA law. Simply
put, we are asking Congress to clarify
that the LDR Program does not apply
to wastes that are no longer hazardous
when managed in Clean Water and Safe
Drinking Water Act systems.

I am proud to be an original cospon-
sor of this bill and I hope my col-
leagues will support this legislation as
it moves through committee to the
Senate floor for a vote.

By Ms. SNOWE (for herself, Mr.
KERRY, Mr. COHEN, and Mr.
KENNEDY):

S. 1498. A bill to authorize appropria-
tions to carry out the Interjurisdic-
tional Fisheries Act of 1986, and for
other purposes; to the Committee on
Commerce, Science, and Transpor-
tation.

THE INTERJURISDICTIONAL FISHERIES
AMENDMENTS ACT OF 19985

Ms. SNOWE. Mr. President, today I,
along with my colleague on the Com-
merce Committee, Senator KERRY, am
introducing the Interjurisdictional
Fisheries Amendments Act of 1995. I
am pleased to also have Senators
CoHEN and KENNEDY joining us as co-
sponsors in this effort.

Congress passed the Interjurisdic-
tional Fisheries Act in 1986 to promote
the management of interjurisdictional
fisheries resources throughout their
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range, and to encourage and promote
active State participation in the man-
agement of these important resources.
The act provides modest funding to the
States and interstate marine fishery
commissions to assist with research
and management activities, with the
underlying objective being the develop-
ment and maintenance of healthy, ro-
bust fish stocks. The act also author-
izes aid to commercial fishermen who
have suffered losses as a result of fish-
ery resource disasters.

The bill that we are introducing
today extends the act’s authorization
through 1998. It reduces the authorized
appropriations level for apportionment
to the States, maintains the current
overall authorization level for the
Commerce Department, and provides a
small increase in the authorization
level for assistance to the interstate
fishery management commissions.

This bill also amends section 308(d) of
the act, which deals with disaster as-
sistance to commercial fishermen. Ear-
lier this year, the Secretary of Com-
merce declared fishery resource disas-
ters impacting commercial fishermen
in the Northeast, Pacific Northwest,
and the Gulf of Mexico, and he commit-
ted $53 million in already-appropriated
funds to help mitigate the impacts of
these disasters. In order to effectively
operate these disaster relief programs,
however, certain changes must be made
in the act’s grant-making authority.

The current provision, for example,
limits the kind of assistance available
under section 308(d) to direct grants to
individual fishermen or fishing cor-
porations. But recent analysis of disas-
ter relief strategies has revealed that,
in some cases, aid to fishermen could
be more efficiently and effectively pro-
vided if it is provided indirectly,
through States, local governments, or
nonprofit organizations, who in turn
would operate programs to help fisher-
men. This bill amends the statute to
allow for the provision of both direct
and indirect forms of assistance.

The bill also lifts the current $100,000
cap on aid to individual fishermen.
This cap makes the operation of a fish-
ing vessel buy-back program, like the
one currently planned for the New Eng-
land groundfish fishery, impossible.
The purchase price for many vessels
bought out under the program will ex-
ceed $100,000, and without a lifting of
the cap, few fishermen will participate.
Given the ongoing crisis in the New
England groundfish industry, we need
to move forward with an effective,
comprehensive buy-back quickly, and
passage of this amendment to section
308(d) is essential for us to do so.

Mr. President, this bill will contrib-
ute to the improvement of conditions
in interjurisdictional fisheries around
the country, and it will assist fishing
communities that are suffering the ef-
fects of fishery resource disasters. This
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is a bipartisan bill, and it will not re-
quire significant new federal expendi-
tures. I hope that my colleagues will
support the bill when the Senate con-
siders it in the next session.

Mr. KERRY. Mr. President, today I
join Senators SNOWE, KENNEDY, and
COHEN in introducing the Interjurisdic-
tional Fisheries Amendments Act of
1995. This legislation authorizes appro-
priations for State grants and Depart-
ment of Commerce programs designed
to manage interjurisdictional fisheries,
and amends the Interjurisdictional
Fisheries Act of 1986 to facilitate the
use of available fisheries disaster relief
funds.

In 1986, we passed the Interjurisdic-
tional Fisheries Act to support State
activities related to the management
of fisheries occurring in waters under
the jurisdiction of one or more States
and the exclusive economic zone [EEZ],
and to promote management of these
fisheries throughout their range. This
model establishes a mechanism for all
who have a major interest in managing
a fishery extending over several juris-
dictions to work together to make key
management decisions. It clearly
works successfully. We must continue
to support such cooperative partner-
ghips.

The bill introduced today also con-
tains important provisions which will
clear the way for dispersing previously
appropriated economic assistance for
fishing disaster relief in New England,
the Gulf, and in the Pacific Northwest.

In New England, this assistance will
be used to alleviate the economic hard-
ships caused by the collapse of the tra-
ditional groundfish fishery. The New
England Fishery Management Council
has closed significant areas of prime
fishing grounds on Georges Bank and is
now considering the adoption of strict-
er fishing restrictions to rebuild the
groundfish stocks. Many New England
fishermen can no longer draw a living
from the sea as they have for years be-
fore. They, their families, and their
communities face a severe economic
crisis. I have supported, and will con-
tinue to support, a comprehensive ap-
proach to addressing this fishery disas-
ter. The New England Fishery Manage-
ment Council has a tough job ahead in
designing a rebuilding program. While
the Council continues to struggle with
this issue, I have focused my efforts on
providing economic assistance to the
fishermen and the fishing communities
during this crisis and rebuilding period.

In March 1995, NOAA announced a
$2.0 million pilot program to buy
groundfish vessels and begin to address
the problem of too many fishermen
chasing too few fish. The program
began in June of 1995, and on October
11, 1995, NOAA announced that it would
be able to buy back 13 vessels. Al-
though the $2 million falls far short of
the total amount needed for a full-
scale buyout in New England, the pilot
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program answered many questions
about the design, implementation, and
potential success of an expanded vessel
buyout program.

The pilot program has demonstrated
that fishing vessel owners are willing
to participate in such a program—114
vessel owners applied to participate in
the pilot program. If funding was avail-
able to accept all 114 offers received—
totalling $52 million—groundfish fish-
ing capacity could be decreased by
more than 31 percent. This illustrates
that such a program could be a success-
ful way to reduce the overcapitaliza-
tion in the groundfish fleet and may
help ease the economic impact of the
collapsed groundfish fishery and the
strict conservation measures antici-
pated.

The legislation we are introducing
today amends the existing Interjuris-
dictional Fisheries Act of 1986 to facili-
tate the development of an expanded
buyout program in New England. This
would allow some fishermen to volun-
tarily leave the fishery, thereby reduc-
ing excess fishing capacity. As a condi-
tion of the program, the bill would re-
guire that adequate conservation and
management measures be in place to
restore the stocks and ensure no new
boats enter the New England ground-
fish fishery. It would also expedite fish-
ery disaster relief programs designed
for the Gulf and the Pacific Northwest.

I urge my colleagues to move quickly
to pass the Interjurisdictional Fish-
eries Amendment Act of 1995.

By Mr. HATFIELD:

S. 1499. A bill to amend the Inter-
jurisdictional Fisheries Act of 1986 to
provide for direct and indirect assist-
ance for certain persons engaged in
commercial fisheries, and for other
purposes; to the Committee on Com-
merce, Science, and Transportation.

THE FISHING FAMILIES RELIEF ACT OF 1995

Mr. HATFIELD. Mr. President, the
Pacific Northwest has been presented
with a number of significant challenges
in the last decade. Most recently,
heavy rains and winds in excess of 100
miles per hour ravaged the Oregon
coast and the Willamette Valley. Addi-
tionally, the timber and fishing indus-
tries, which once constituted a sub-
stantial portion of Oregon's economy,
have been severely restricted in recent
years. Many individuals involved in
those industries have been forced to
find alternative sources of employ-
ment.

In 1994, the National Oceanic and At-
mospheric Administration [NOAA] and
the Pacific Northwest States initiated
three programs to mitigate the finan-
cial hardship caused by the total clo-
sure of the coastal salmon fishing sea-
son. These programs were designed to
assist the fishers impacted by the clos-
ing and include: a permit buyback pro-
gram—Washington State only; a habi-
tat restoration jobs program; and a
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data collection and at sea research jobs
program. Both jobs programs employed
over 100 dislocated fishers while con-
tributing to the improvement of fish-
ery habitat. NOAA has approved the re-
quest of the Governors of Oregon and
Washington for an additional $13 mil-
lion to continue these programs for a
second year.

The changes in the Interjurisdic-
tional Fisheries Act made by the legis-
lation I am introducing today would
allow these three programs to continue
working for dislocated fishers who are
severely limited in their ability to earn
a living through commercial fishing.
The current language restricts the
number of dislocated fishers who have
been eligible to participate in these
programs. Additionally, fishers may
lose the eligibility to participate in the
programs due to the uninsured loss de-
termination and the cap on assistance.

Mr. President, this legislation does
not seek additional Federal funds for
these important assistance programs.
However, it does attempt to find ways
to spend Federal dollars in a more ef-
fective and flexible manner, with
broader participation from those the
funds are intended to serve. This legis-
lation will also be beneficial for the
fishing industries in the Northeast and
the Gulf Coast areas. I urge my col-
leagues to give their full consideration
to this attempt to restore economic
stability to the fisherman of Oregon
and the Pacific Northwest.

ADDITIONAL COSPONSORS

S. 281
At the request of Mr. D’AMATO, the
name of the Senator from Connecticut
[Mr. LIEBERMAN] was added as a co-
sponsor of S. 281, a bill to amend title
38, United States Code, to change the
date for the beginning of the Vietnam
era for the purpose of veterans benefits
from August 5, 1964, to December 22,
1961.
S, 1228
At the request of Mr. FEINGOLD, his
name was added as a cosponsor of S.
1228, a bill to impose sanctions on for-
eign persons exporting petroleum prod-
ucts, natural gas, or related technology
to Iran.
8. 1266
At the request of Mr. MACK, the name
of the Senator from Indiana [Mr.
LUGAR] was added as a cosponsor of S.
1266, a bill to require the Board of Gov-
ernors of the Federal Reserve System
to focus on price stability in establish-
ing monetary policy to ensure the sta-
ble, long-term purchasing power of the
currency, to repeal the Full Employ-
ment and Balanced Growth Act of 1978,
and for other purposes.
8. 1354
At the request of Mr. BREAUX, the
name of the Senator from Alaska [Mr.
MURKOWSKI] was added as a cosponsor
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of S. 1354, a bill to approve and imple-
ment the OECD Shipbuilding Trade
Agreement.
8. 1426

At the request of Mr. SIMPSON, his
name was added as a cosponsor of S.
1426, a bill to eliminate the require-
ment for unanimous verdicts in Fed-
eral court.

8. 1470

At the request of Mr. McCAIN, the
name of the Senator from Pennsylva-
nia [Mr. SANTORUM] was added as a co-
sponsor of S. 1470, a bill to amend title
II of the Social Security Act to provide
for increases in the amounts of allow-
able earnings under the Social Security
earnings limit for individuals who have
attained retirement age, and for other
purposes.

SENATE CONCURRENT RESOLU-
TION 37—TO MAKE TECHNICAL
CHANGES IN THE ENROLLMENT
OF H.R. 2539

Mr. EXON submitted the following
resolution; which was considered and
agreed to:

5. CoNn. RES. 37

Resolved by the Senate (the House of Rep-
resentatives concurring), That the Clerk of the
House of Representatives, in the enrollment
of the bill (H.R. 2539) to amend subtitle IV of
title 49, United States Code, to reform eco-
nomic regulation of transportation, and for
other purposes, shall make the following cor-
rections:

In section 11326(b) proposed to be inserted
in title 49, United States Code, by section
102, strike *“‘unless the applicant elects to
provide the alternative arrangement speci-
fied in this subsection. Such alternative"
and insert “‘except that such™;

In section 13902(b)(5) proposed to be in-
serted in title 49, United States Code, by sec-
tion 103, strike ‘‘Any" and insert “‘Subject to
section 14501(a), any™.

SENATE RESOLUTION 201—COM-
MENDING THE CIA'S STATUTORY
INSPECTOR GENERAL

Mr. SPECTER (for himself, Mr.
KERREY, Mr. GLENN, Mr. BRYAN, Mr.
ROBB, Mr. JOHNSTON, Mr. CHAFEE, Mr.
Bavucus, Mr. WARNER, Mr. KERRY, Mr.
SHELBY, Mr. GRAHAM, Mr. KyL, Mr.
LUGAR, Mr. INHOFE, Mr. BYRD, and Mr.
DEWINE) submitted the following reso-
lution; which was considered and
agreed to:

8. RES. 201

Whereas, because of its concern with the
need for objectivity, authority and independ-
ence on the part of the Central Intelligence
Agency's Office of Inspector General, the
Senate in 1989 included in the Intelligence
Authorization Act of Fiscal Year 1990—sub-
sequently enacted into law—a provision es-
tablishing an independent, Presidentially-ap-
pointed statutory Inspector General at the
CIA;

Whereas in November, 1990, The Honorable
Frederick P. Hitz was formally sworn in as
the CIA's first statutory Inspector General;

Whereas the CIA's statutory Office of In-
spector General, under the capable leader-
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ship of Frederick P. Hitz, has demonstrated
its independence, tenacity, effectiveness and
integrity; and

Whereas the work of the CIA Office of In-
spector General under Mr. Hitz's leadership
has contributed notably to the greater effi-
ciency, effectiveness, integrity and account-
ability of the Central Intelligence Agency:
Now, therefore, be it

Resolved, That the Senate expresses its
congratulations to Frederick P. Hitz on his
5-year anniversary as the first statutory CIA
Inspector General and expresses its support
for the Office of the CIA Inspector General.

SEc. 2. The Secretary of the Senate shall
transmit a copy of this resolution to Fred-
erick P. Hitz.

AMENDMENTS SUBMITTED

BUDGET NEGOTIATIONS JOINT
RESOLUTION

DASCHLE AMENDMENT NO. 3108

Mr. DASCHLE proposed an amend-
ment to the joint resolution (H.J. Res.
132) affirming that budget negotiations
shall be based on the most recent tech-
nical and economic assumptions of the
Congressional Budget Office and shall
achieve a balanced budget by fiscal
year 2002 based on those assumptions;
as follows:

On page 2, line 2, strike office’’; and insert
the following: **Office, and the President and
the Congress agree that the balance budget
must protect future generations, ensure
medicare solvency, reform welfare, and pro-
vide adequate funding for Medicaid, Edu-
cation, Agriculture, National Defense, Veter-
ans, and the Environment. Further, the bal-
anced budget shall adopt tax policies to help
working families and to stimulate future
economic growth."

R —

THE FARM CREDIT SYSTEM
REGULATORY RELIEF ACT OF 1995

LUGAR (AND LEAHY) AMENDMENT
No. 3109

Mr. SANTORUM (for Mr. LUGAR, for
himself and Mr. LEAHY) proposed and
amendment to the bill (H.R. 2029) to
amend the Farm Credit Act of 1971 to
provide regulatory relief; as follows:

Strike all after the enacting clause and in-
sert the following:

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as
the “Farm Credit System Reform Act of
1996,

(b) TABLE OF CONTENTS.—The table of con-
tents for this Act is as follows:

Sec. 1. Short title; table of contents.

TITLE I-AGRICULTURAL MORTGAGE
SECONDARY MARKET

Definition of real estate.

Definition of certified facility.

Duties of Federal Agricultural
Mortgage Corporation.

Powers of the Corporation.

Federal reserve banks as deposi-
taries and fiscal agents.

Certification of agricultural mort-
gage marketing facilities.

101.
102.
103.

Sec.
Sec.
Sec.

104.
105.

Sec.
Sec.

Sec. 106.
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Sec. 107. Guarantee of qualified loans.

Sec. 108. Mandatory reserves and subordi-
nated participation interests
eliminated.

Sec. 108. Standards requiring diversified
pools.

Sec. 110. Small farms.

Sec. 111. Definition of an affiliate.

Sec. 112. State usury laws superseded.

Sec. 113. Extension of capital transition pe-
riod.

Sec. 114. Minimum capital level.

Sec. 115. Critical capital level.

Sec. 116. Enforcement levels.

Sec. 117. Recapitalization of the Corpora-
tion.

Sec. 118. Liquidation of the Federal Agricul-

tural Mortgage Corporation.
TITLE I—REGULATORY RELIEF

Sec. 201. Compensation of association per-
sonnel.

Sec. 202. Use of private mortgage insurance.

Sec. 203. Removal of certain borrower re-
porting requirement.

Sec. 204. Reform of regulatory limitations
on dividend, member business,
and voting practices of eligible
farmer-owned cooperatives,

Sec. 205. Removal of Federal government
certification requirement for
certain private sector
financings.

Sec. 206. Borrower stock.

Sec. 207. Disclosure relating to adjustable
rate loans.

Sec. 208. Borrowers' rights.

Sec. 209. Formation of administrative serv-
ice entities.

Sec. 210. Joint management agreements.

Sec. 211. Dissemination of quarterly reports.

Sec. 212. Regulatory review.

Sec. 213. Examination of farm credit system
institutions.

Sec. 214. Conservatorships and receiverships.

Sec. 215. Farm Credit Insurance Fund oper-
ations,

Sec. 216. Examinations by the Farm Credit
System Insurance Corporation.

Sec. 217. Powers with respect to troubled in-
sured system banks.

Sec. 218. Oversight and regulatory actions
by the Farm Credit System In-
surance Corporation.

Sec. 219. Farm Credit System Insurance Cor-
poration Board of Directors.

Sec. 220. Interest rate reduction program.

Sec. 221. Liability for making criminal re-
ferrals.

TITLE III—-NATIONAL NATURAL RE-

SOURCES CONSERVATION FOUNDATION

Sec. 301. Short title.

Sec. 302. Definitions.

Sec. 303. National Natural Resources Con-
servation Foundation.

Sec. 304. Composition and operation.

Sec. 305. Officers and employees

Sec. 306. Corporate powers and obligations
of the Foundation.

Sec. 307. Administrative services and sup-
port.

Sec. 308. Audits and petition of Attorney
General for equitable relief.

Sec. 309. Release from liability.

Sec. 310. Authorization of appropriations.

TITLE IV—IMPLEMENTATION AND
EFFECTIVE DATE
Sec. 401. Implementation.
Sec. 302. Effective Date.
TITLE I-AGRICULTURAL MORTGAGE
SECONDARY MARKET

SEC. 101. DEFINITION OF REAL ESTATE.

Section 8.0(1)(B)(ii) of the Farm Credit Act
of 1971 (12 U.S.C. 2279aa(1)(B)(ii)) is amended



December 21, 1995

by striking ‘with a purchase price” and in-
serting ‘', excluding the land to which the
dwelling is affixed, with a value'.

SEC. 102. DEFINITION OF CERTIFIED FACILITY.

Section 8.0(3) of the Farm Credit Act of
1971 (12 U.8.C. 227%a(3)) is amended—

(1) in subparagraph (A), by striking “‘a sec-
ondary marketing agricultural loan" and in-
serting ‘‘an agricultural mortgage market-
ing™; and

(2) in subparagraph (B), by striking *, but
only™ and all that follows through *“(9(B)".
SEC. 103. DUTIES OF FEDERAL AGRICULTURAL

MORTGAGE CORPORATION.

Section 8.1(b) of the Farm Credit Act of
1971 (12 U.8.C. 2279aa-1(b)) is amended—

(1) in paragraph (2), by striking “and” at
the end;

(2) in paragraph (3), by striking the period
at the end and inserting **; and”; and

(3) by adding at the end the following:

‘**(4) purchase qualified loans and issue se-
curities representing interests in, or obliga-
tions backed by, the qualified loans, guaran-
teed for the timely repayment of principal
and interest.”.

SEC. 104. POWERS OF THE CORPORATION.

Section 8.3(c) of the Farm Credit Act of
1971 (12 U.8.C. 2279aa-3(c)) is amended—

(1) by redesignating paragraphs (13) and
(14) as paragraphs (14) and (15), respectively;
and

(2) by inserting after paragraph (12) the fol-
lowing:

*(13) To purchase, hold, sell, or assign a
qualified loan, to issue a guaranteed secu-
rity, representing an interest in, or an obli-
gation backed by, the qualified loan, and to
perform all the functions and responsibilities
of an agricultural mortgage marketing facil-
ity operating as a certified facility under
this title.”.

SEC. 105. FEDERAL RESERVE BANKS AS DEPOSI-
TARIES AND FISCAL AGENTS.

Section 8.3 of the Farm Credit Act of 1971
(12 U.S.C. 2279aa-3) is amended—

(1) in subsection (d), by striking ‘“‘may act
as depositories for, or' and inserting ‘“‘shall
act as depositories for, and'’; and

(2) in subsection (e), by striking ‘‘Sec-
retary of the Treasury may authorize the
Corporation to use' and inserting ‘‘Corpora-
tion shall have access to".

SEC. 106. CERTIFICATION OF AGRICULTURAL
MORTGAGE MARKETING FACILITIES.

Section 8.5 of the Farm Credit Act of 1971
(12 U.S.C. 2279aa-5) is amended—

(1) in subsection (a)—

(A) in paragraph (1), by inserting *‘(other
than the Corporation)” after *‘agricultural
mortgage marketing facilities’; and

(B) in paragraph (2), by inserting ‘‘(other
than the Corporation)"” after *‘agricultural
mortgage marketing facility'; and

(2) in subsection (e)(1), by striking “‘(other
than the Corporation)".

SEC. 107. GUARANTEE OF QUALIFIED LOANS.

Section 8.6 of the Farm Credit Act of 1971
(12 U.S.C. 2279aa-6) is amended—

(1) in subsection (a)(1)—

(A) by striking ‘*Corporation shall guaran-
tee" and inserting the following: ‘‘Corpora-
tion

*(A) shall guarantee'";

(B) by striking the period at the end and
inserting **; and"; and

(C) by adding at the end the following:

“(B) may issue a security, guaranteed as to
the timely payment of principal and inter-
est, that represents an interest solely in, or
an obligation fully backed by, a pool consist-
ing of qualified loans that—

“(1) meet the standards established under
section 8.8; and
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*(11) have been purchased and held by the
Corporation.™;

(2) in subsection (d)—

(A) by striking paragraph (4); and

(B) by redesignating paragraphs (5), (6),
and (7) as paragraphs (4), (5), and (6), respec-
tively; and

(3) in subsection (g)(2), by striking *‘section
8.0(9)(B))” and inserting “section 8.0(9))".
SEC. 108. MANDATORY RESERVES AND SUBORDI-

NATED PARTICIPATION INTERESTS
ELIMINATED.

(a) GUARANTEE OF QUALIFIED LOANS.—Sec-
tion 8.6 of the Farm Credit Act of 1971 (12
U.S.C. 2279aa-6) is amended by striking sub-
section (b).

(b) RESERVES AND SUBORDINATED PARTICI-
PATION INTERESTS.—Section 8.7 of the Farm
Credit Act of 1971 (12 U.S.C. 2279aa-T7) is re-
pealed.

(c) CONFORMING AMENDMENTS.—

(1) Section 8.0(9)(B)(i) of the Farm Credit
Act of 1971 (12 U.S.C. 2279aa(9)(B)(i)) is
amended by striking ‘8.7, 8.8, and inserting
“g.8".

(2) Section 8.6(a)(2) of the Farm Credit Act
of 1971 (12 U.S.C. 2279aa-6(a)(2)) is amended
by striking “subject to the provisions of sub-
section (b)".

SEC. 108. STANDARDS REQUIRING DIVERSIFIED
POOLS.

(a) IN GENERAL.—Section 8.6 of the Farm
Credit Act of 1971 (12 U.S.C. 2279aa-6) (as
amended by section 108) is amended—

(1) by striking subsection (c¢); and

(2) by redesignating subsections (d)
through (g) as subsections (b) through (e), re-
spectively.

(b) CONFORMING AMENDMENTS,.—

(1) Section 8.0(9)(B)(i) of the Farm Credit
Act of 1971 (12 U.S.C. 227%aa(9)(B)(i)) is
amended by striking ‘“(f)"" and inserting
.

(2) Section 8.13(a) of the Farm Credit Act
of 1971 (12 U.S.C. 2279aa-13(a)) is amended by
striking ‘‘sections 8.6(b) and'' in each place it
appears and inserting ‘‘section’.

(3) Section 8.32(b)(1)(C) of the Farm Credit
Act of 1971 (12 U.S.C. 2279bb-1(b)(1)(C)) is
amended by striking ‘‘under section
8.6(b)(2)".

(4) Section 8.6(b) of the Farm Credit Act of
1971 (12 U.S.C. 2279aa-6(b)) (as redesignated
by subsection (a)(2)) is amended—

(A) by striking paragraph (4) (as redesig-
nated by section 107(2)(B)); and

(B) by redesignating paragraphs (5) and (6)
(as redesignated by section 107(2)(B)) as para-
graphs (4) and (5), respectively.

SEC. 110. SMALL FARMS.

Section 8.8(e) of the Farm Credit Act of
1971 (12 U.S.C. 2279aa-8(e)) is amended by
adding at the end the following: **The Board
shall promote and encourage the inclusion of
qualified loans for small farms and family
farmers in the agricultural mortgage second-
ary market.”.

SEC. 111. DEFINITION OF AN AFFILIATE.

Section B.11(e) of the Farm Credit Act of
1971 (21 U.8.C. 2279aa-11(e)) is amended—

(1) by striking *‘a certified facility or'’; and

(2) by striking ‘‘paragraphs (3) and (7), re-
spectively, of section 8.0" and inserting *'sec-
tion B.0(7)"".

SEC. 112, STATE USURY LAWS SUPERSEDED.

Section 8.12 of the Farm Credit Act of 1971
(12 U.8.C. 2279aa-12) is amended by striking
subsection (d) and inserting the following:

**(d) STATE USURY LAWS SUPERSEDED.—A
provision of the Constitution or law of any
State shall not apply to an agricultural loan
made by an originator or a certified facility
in accordance with this title for sale to the
Corporation or to a certified facility for in-
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clusion in a pool for which the Corporation
has provided, or has committed to provide, a
guarantee, if the loan, not later than 180
days after the date the loan was made, is
sold to the Corporation or included in a pool
for which the Corporation has provided a
guarantee, if the provision—

*(1) limits the rate or amount of interest,
discount points, finance charges, or other
charges that may be charged, taken, re-
ceived, or reserved by an agricultural lender
or a certified facility; or

*(2) limits or prohibits a prepayment pen-
alty (either fixed or declining), yield mainte-
nance, or make-whole payment that may be
charged, taken, or received by an agricul-
tural lender or a certified facility in connec-
tion with the full or partial payment of the
principal amount due on a loan by a bor-
rower in advance of the scheduled date for
the payment under the terms of the loan,
otherwise known as a prepayment of the
loan principal.”.

SEC. 113. EXTENSION OF CAPITAL TRANSITION
PERIOD.

Section 8.32 of the Farm Credit Act of 1971
(12 U.S.C. 2279bb-1) is amended—

(1) in the first sentence of subsection (a),
by striking ‘“Not later than the expiration of
the 2-year period beginning on December 13,
1991, and inserting ‘‘Not sooner than the ex-
piration of the 3-year period beginning on
the date of enactment of the Farm Credit
System Reform Act of 1996,";

(2) in the first sentence of subsection (b)}2),
by striking *‘5-year” and inserting “‘8-year",;
and

(3) in subsection (d)—

(A) in the first sentence—

(i) by striking ‘‘The regulations establish-
ing" and inserting the following:

*(1) IN GENERAL.—The regulations estab-
lishing’’; and

(i1) by striking “‘shall contain'’ and insert-
ing the following: “‘shall—

“(A) be issued by the Director for public
comment in the form of a notice of proposed
rulemaking, to be first published after the
expiration of the period referred to in sub-
section (a); and

*(B) contain™; and

(B) in the second sentence, by striking
“The regulations shall” and inserting the
following:

**(2) SBPECIFICITY.—The regulations referred
to in paragraph (1) shall’,

SEC. 114. MINIMUM CAPITAL LEVEL.

Section 8.33 of the Farm Credit Act of 1971
(12 U.S.C. 2279bb-2) is amended to read as fol-
lows:

“SEC. 8.33. MINIMUM CAPITAL LEVEL.

‘(a) IN GENERAL.—Except as provided in
subsection (b), for purposes of this subtitle,
the minimum capital level for the Corpora-
tion shall be an amount of core capital equal
to the sum of—

‘(1) 2.75 percent of the aggregate on-bal-
ance sheet assets of the Corporation, as de-
termined in accordance with generally ac-
cepted accounting principles; and

*(2) 0.75 percent of the aggregate off-bal-
ance sheet obligations of the Corporation,
which, for the purposes of this subtitle, shall
include—

*(A) the unpaid principal balance of out-
standing securities that are guaranteed by
the Corporation and backed by pools of
qualified loans;

*(B) instruments that are issued or guar-
anteed by the Corporation and are substan-
tially equivalent to instruments described in
subparagraph (A); and

“(C) other off-balance sheet obligations of
the Corporation.
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**(b) TRANSITION PERIOD.—

(1) IN GENERAL.—For purposes of this sub-
title, the minimum capital level for the Cor-
poration—

*(A) prior to January 1, 1997, shall be the
amount of core capital equal to the sum of—

**(i) 0.45 percent of aggregate off-balance
sheet obligations of the Corporation;

**(i1) 0.45 percent of designated on-balance
sheet assets of the Corporation, as deter-
mined under paragraph (2); and

““(iii) 2.50 percent of on-balance sheet as-
sets of the Corporation other than assets
designated under paragraph (2);

*(B) during the l-year period ending De-
cember 31, 1997, shall be the amount of core
capital equal to the sum of—

‘(i) 0.55 percent of aggregate off-balance
sheet obligations of the Corporation;

“*(i1) 1.20 percent of designated on-balance
sheet assets of the Corporation, as deter-
mined under paragraph (2); and

“(iii) 2.55 percent of on-balance sheet as-
sets of the Corporation other than assets
designated under paragraph (2);

“(C) during the l-year period ending De-
cember 31, 1998, shall be the amount of core
capital equal to—

“*(1) if the Corporation’s core capital is not
less than $25,000,000 on January 1, 1998, the
sum of—

‘(I) 0.65 percent of aggregate off-balance
sheet obligations of the Corporation;

*(II) 1.95 percent of designated on-balance
sheet assets of the Corporation, as deter-
mined under paragraph (2); and

‘(III) 2.65 percent of on-balance sheet as-
sets of the Corporation other than assets
designated under paragraph (2); or

*(ii) if the Corporation's core capital is
less than $25,000,000 on January 1, 1998, the
amount determined under subsection (a); and

‘(D) on and after January 1, 1999, shall be
the amount determined under subsection (a).

‘(2) DESIGNATED ON-BALANCE SHEET AS-
BETS.—For purposes of this subsection, the
designated on-balance sheet assets of the
Corporation shall be—

**(A) the aggregate on-balance sheet assets
of the Corporation acquired under section
8.6(e); and

**(B) the aggregate amount of qualified
loans purchased and held by the Corporation
under section 8.3(c)(13).".

SEC. 115. CRITICAL CAPITAL LEVEL.

Section 8.34 of the Farm Credit Act of 1871
(12 U.8.C. 22T9bb-3) is amended to read as fol-
lows:

“SEC. 8.34. CRITICAL CAPITAL LEVEL.

““*For purposes of this subtitle, the critical
capital level for the Corporation shall be an
amount of core capital equal to 50 percent of
the total minimum capital amount deter-
mined under section 8.33.".

BEC. 116. ENFORCEMENT LEVELS,

Section 8.35(e) of the Farm Credit Act of
1971 (12 U.S.C. 2279bb-4(e)) is amended by
striking “‘during the 30-month period begin-
ning on the date of enactment of this sec-
tion,”” and inserting ‘‘during the period be-
ginning on December 13, 1991, and ending on
the effective date of the risk based capital
regulation issued by the Director under sec-
tion 8.32,".

SEC. 117. RECAPITALIZATION OF THE CORPORA-
TION,

Title VIII of the Farm Credit Act of 1971
(12 U.8.C. 2279aa et seq.) is amended by add-
ing at the end the following:

“SEC. 8.38. RECAPITALIZATION OF THE CORPORA-
TION.

‘(a) MANDATORY RECAPITALIZATION.—The

Corporation shall increase the core capital of
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the Corporation to an amount equal to or
greater than $25,000,000, not later than the
earlier of—

**(1) the date that is 2 years after the date
of enactment of this section; or

**(2) the date that is 180 days after the end
of the first calendar quarter that the aggre-
gate on-balance sheet assets of the Corpora-
tion, plus the outstanding principal of the
off-balance sheet obligations of the Corpora-
tion, equal or exceed $2,000,000,000.

**(b) RAISING CORE CAPITAL.—In carrying
out this section, the Corporation may issue
stock under section 8.4 and otherwise employ
any recognized and legitimate means of rais-
ing core capital in the power of the Corpora-
tion under section 8.3.

‘‘(¢) LIMITATION ON GROWTH OF TOTAL As-
S8ETS.—During the 2-year period beginning on
the date of enactment of this section, the ag-
gregate on-balance sheet assets of the Cor-
poration plus the outstanding principal of
the off-balance sheet obligations of the Cor-
poration may not exceed $3,000,000,000 if the
core capital of the Corporation is less than

‘(d) ENFORCEMENT.—If the Corporation
fails to carry out subsection (a) by the date
required under paragraph (1) or (2) of sub-
section (a), the Corporation may not pur-
chase a new qualified loan or issue or guar-
antee a new loan-backed security until the
core capital of the Corporation is increased
to an amount equal to or greater than
SEC. 118. LIQUIDATION OF THE FEDERAL AGRI-

%gum MORTGAGE CORPORA-

Title VIII of the Farm Credit Act of 1971
(12 U.S.C. 2279aa et seq.) (as amended by sec-
tion 117) is amended by adding at the end the
following:

“Subtitle C—Receivership, Conservatorship,
and Liquidation of the Federal Agricultural
Mortgage Corporation

“SEC. 8.41. CONSERVATORSHIP; LIQUIDATION;

RECEIVERSHIP.

‘(a) VOLUNTARY LIQUIDATION.—The Cor-
poration may voluntarily liquidate only with
the consent of, and in accordance with a plan
of liquidation approved by, the Farm Credit
Administration Board.

*(b) INVOLUNTARY LIQUIDATION.—

(1) IN GENERAL.—The Farm Credit Admin-
istration Board may appoint a conservator
or receiver for the Corporation under the cir-
cumstances specified in section 4.12(b).

'(2) APPLICATION.—In applying section
4.12(b) to the Corporation under paragraph
(1)—

‘(A) the Corporation shall also be consid-
ered insolvent if the Corporation is unable to
pay its debts as they fall due in the ordinary
course of business;

**(B) a conservator may also be appointed
for the Corporation if the authority of the
Corporation to purchase qualified loans or
issue or guarantee loan-backed securities is
suspended; and

*(C) a receiver may also be appointed for
the Corporation if—

“(iXI) the aunthority of the Corporation to
purchase qualified loans or issue or guaran-
tee loan-backed securities is suspended; or

“(II) the Corporation is classified under
section 8.35 as within level III or IV and the
alternative actions available under subtitle
B are not satisfactory; and

‘(ii) the Farm Credit Administration de-
termines that the appointment of a con-
servator would not be appropriate.

‘Y3) NO EFFECT ON SUPERVISORY ACTIONS.—
The grounds for appointment of a conserva-
tor for the Corporation under this subsection
shall be in addition to those in section 8.37.
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‘*(c) APPOINTMENT OF CONSERVATOR OR RE-
CEIVER.—

(1) QUALIFICATIONS.—Notwithstanding
section 4.12(b), if a conservator or receiver is
appointed for the Corporation, the conserva-
tor or receiver shall be—

“(A) the Farm Credit Administration or
any other governmental entity or employee,
including the Farm Credit System Insurance
Corporation; or

“(B) any person that—

“(1) has no claim against, or financial in-
terest in, the Corporation or other basis for
a conflict of interest as the conservator or
receiver; and

“(i1) has the financial and management ex-
pertise necessary to direct the operations
and affairs of the Corporation and, if nec-
essary, to liquidate the Corporation.

**(2) COMPENSBATION.—

“(A) IN GENERAL.—A conservator or re-
ceiver for the Corporation and professional
personnel (other than a Federal employee)
employed to represent or assist the conserva-
tor or receiver may be compensated for ac-
tivities conducted as, or for, a conservator or
receiver.

‘“(B) LIMIT ON COMPENSATION.—Compensa-
tion may not be provided in amounts greater
than the compensation paid to employees of
the Federal Government for similar services,
except that the Farm Credit Administration
may provide for compensation at higher
rates that are not in excess of rates prevail-
ing in the private sector if the Farm Credit
Administration determines that compensa-
tion at higher rates is necessary in order to
recruit and retain competent personnel.

‘(C) CONTRACTUAL ARRANGEMENTS.—The
conservator or receiver may contract with
any governmental entity, including the
Farm Credit System Insurance Corporation,
to make personnel, services, and facilities of
the entity available to the conservator or re-
ceiver on such terms and compensation ar-
rangements as shall be mutually agreed, and
each entity may provide the same to the
conservator or receiver.

**(3) EXPENSES.—A valid claim for expenses
of the conservatorship or receivership (in-
cluding compensation under paragraph (2))
and a valid claim with respect to a loan
made under subsection (f) shall—

‘*(A) be paid by the conservator or receiver
from funds of the Corporation before any
other valid claim against the Corporation;
and

*(B) may be secured by a lien, on such
property of the Corporation as the conserva-
tor or receiver may determine, that shall
have priority over any other lien.

‘‘(4) LiaBILITY,—If the conservator or re-
ceiver for the Corporation is not a Federal
entity, or an officer or employee of the Fed-
eral Government, the conservator or receiver
shall not be personally liable for damages in
tort or otherwise for an act or omission per-
formed pursuant to and in the course of the
conservatorship or receivership, unless the
act or omission constitutes gross negligence
or any form of intentional tortious conduct
or criminal conduct.

‘() INDEMNIFICATION.—The Farm Credit
Administration may allow indemnification
of the conservator or receiver from the as-
sets of the conservatorship or receivership
on such terms as the Farm Credit Adminis-
tration considers appropriate.

**(d) JUDICIAL REVIEW OF APPOINTMENT.—

‘(1) IN GENERAL.—Notwithstanding sub-
section (i)(1), not later than 30 days after a
conservator or receiver is appointed under
subsection (b), the Corporation may bring an
action in the United States District Court
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for the District of Columbia for an order re-
quiring the Farm Credit Administration
Board to remove the conservator or receiver.
The court shall, on the merits, dismiss the
action or direct the Farm Credit Administra-
tion Board to remove the conservator or re-
ceiver.

**(2) STAY OF OTHER ACTIONS.—On the com-
mencement of an action under paragraph (1),
any court having jurisdiction of any other
action or enforcement proceeding authorized
under this subtitle to which the Corporation
is a party shall stay the action or proceeding
during the pendency of the action for re-
moval of the conservator or receiver.

‘(e) GENERAL POWERS OF CONSERVATOR OR
RECEIVER.—The conservator or receiver for
the Corporation shall have powers com-
parable to the powers available to a con-
servator or receiver appointed pursuant to
section 4.12(b).

*(f) BORROWINGS FOR WORKING CAPITAL.—

*(1) IN GENERAL.—If the conservator or re-
ceiver of the Corporation determines that it
is likely that there will be insufficient funds
to pay the ongoing administrative expenses
of the conservatorship or receivership or
that there will be insufficient liquidity to
fund maturing obligations of the
conservatorship or receivership, the con-
servator or receiver may borrow funds in
such amounts, from such sources, and at
such rates of interest as the conservator or
receiver considers necessary or appropriate
to meet the administrative expenses or li-
quidity needs of the conservatorship or re-
ceiverghip.

**(2) WORKING CAFPITAL FROM FARM CREDIT
BANKS.—A Farm Credit bank may loan funds
to the conservator or receiver for a loan au-
thorized under paragraph (1) or, in the event
of receivership, a Farm Credit bank may pur-
chase assets of the Corporation.

*(g) AGREEMENTS AGAINST INTERESTS OF
CONSERVATOR OR RECEIVER.—NO agreement
that tends to diminish or defeat the right,
title, or interest of the conservator or re-
ceiver for the Corporation in any asset ac-
quired by the conservator or receiver as con-
servator or receiver for the Corporation shall
be valid against the conservator or receiver
unless the agreement—

**(1) is in writing;

‘‘(2) is executed by the Corporation and
any person claiming an adverse interest
under the agreement, including the obligor,
contemporaneously with the acquisition of
the asset by the Corporation;

*/(3) is approved by the Board or an appro-
priate committee of the Board, which ap-
proval shall be reflected in the minutes of
the Board or committee; and

‘“(4) has been, continuously, from the time
of the agreement's execution, an official
record of the Corporation.

*‘(h) REPORT TO THE CONGRESS.—On a deter-
mination by the receiver for the Corporation
that there are insufficient assets of the re-
ceivership to pay all valid claims against the
receivership, the receiver shall submit to the
Secretary of the Treasury, the Committee on
Agriculture of the House of Representatives,
and the Committee on Agriculture, Nutri-
tion, and Forestry of the Senate a report on
the financial condition of the receivership.

(i) TERMINATION OF AUTHORITIES.—

(1) CORPORATION.—The charter of the Cor-
poration shall be canceled, and the authority
provided to the Corporation by this title
shall terminate, on such date as the Farm
Credit Administration Board determines is
appropriate following the placement of the
Corporation in receivership, but not later
than the conclusion of the receivership and
discharge of the receiver. °
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*(2) OVERSIGHT.—The Office of Secondary
Market Oversight established under section
8.11 shall be abolished, and section 8.11(a)
and subtitle B shall have no force or effect,
on such date as the Farm Credit Administra-
tion Board determines is appropriate follow-
ing the placement of the Corporation in re-
ceivership, but not later than the conclusion
of the receivership and discharge of the re-
ceiver.”.

TITLE II—REGULATORY RELIEF
SEC. 201. COMPENSATION OF ASSOCIATION PER-
SONNEL.

Section 1.5(13) of the Farm Credit Act of
1971 (12 U.S.C. 2013(13)) is amended by strik-
ing *, and the appointment and compensa-
tion of the chief executive officer thereof,”.
SEC. 202. us&g{ PRIVATE MORTGAGE INSUR-

(a) IN GENERAL.—Section 1.10(a)(1) of the
Farm Credit Act of 1971 (12 U.S.C. 2018(a)(1))
is amended by adding at the end the follow-
ing:

‘(D) PRIVATE MORTGAGE INSURANCE.—A
loan on which private mortgage insurance is
obtained may exceed 85 percent of the ap-
praised value of the real estate security to
the extent that the loan amount in excess of
85 percent is covered by the insurance.".

(b) CONFORMING AMENDMENT.—Section
1.10(a){(1%A) of the Farm Credit Act of 1971
(12 U.S.C. 2018(a)(1)(A)) is amended by strik-
ing ‘“‘paragraphs (2) and (3)" and inserting
“subparagraphs (B), (C), and (D)".

SEC. 203. REMOVAL OF CERTAIN BORROWER RE-
PORTING REQUIREMENT.

Section 1.10(a) of the Farm Credit Act of
1971 (12 U.S.C. 2018(a)) is amended by striking
paragraph (5).

SEC. 204. REFORM OF REGULATORY LIMITATIONS
ON DIVIDEND, MEMBER BUSINESS,
AND VOTING PRACTICES OF ELIGI-
BLE FARMER-OWNED COOPERA-
TIVES.

(a) IN GENERAL.—Section 3.8(a) of the Farm
Credit Act of 1971 (12 U.S.C. 212%a)) is
amended by adding at the end the following:
““Any such association that has received a
loan from a bank for cooperatives shall,
without regard to the requirements of para-
graphs (1) through (4), continue to be eligible
for so long as more than 50 percent (or such
higher percentage as is established by the
bank board) of the voting control of the asso-
ciation is held by farmers, producers or har-
vesters of agquatic products, or eligible coop-
erative associations.”.

(b) CONFORMING AMENDMENT.—Section
3.8(b)(1)(D) of the Farm Credit Act of 1971 (12
U.S.C. 2129(b)(1¥D)) is amended by striking
*and (4) of subsection (a)"’ and inserting
“‘and (4), or under the last sentence, of sub-
section (a)".

SEC. 205. REMOVAL OF FEDERAL GOVERNMENT
CERTIFICATION REQUIREMENT FOR
CERTAIN PRIVATE SECTOR
FINANCINGS.

Section 3.8(b)(1)(A) of the Farm Credit Act
of 1971 (12 U.S.C. 2129(b)(1)(A)) is amended—

(1) by striking ‘‘have been certified by the
Administrator of the Rural Electrification
Administration to be eligible for such’ and
inserting ‘‘are eligible under the Rural Elec-
trification Act of 1936 (T U.S.C. 901 et seq.)
for”; and

(2) by striking *‘loan guarantee, and' and
inserting *'loan guarantee from the Adminis-
tration or the Bank (or a successor of the
Administration or the Bank), and".

SEC. 206. BORROWER STOCK.

Section 4.3A of the Farm Credit Act of 1971
(12 U.8.C. 2154a) is amended—

(1) by redesignating subsections (f) and (g)
as subsections (g) and (h), respectively; and
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(2) by inserting after subsection (e) the fol-
lowing:

*(f) LoANS DESIGNATED FOR SALE OR SOLD
INTO THE SECONDARY MARKET,—

(1) IN GENERAL.—Subject to paragraph (2)
and notwithstanding any other provision of
this section, the bylaws adopted by a bank or
association under subsection (b) may pro-
vide—

*(A) in the case of a loan made on or after
the date of enactment of this paragraph that
is designated, at the time the loan is made,
for sale into a secondary market, that no
voting stock or participation certificate pur-
chase requirement shall apply to the bor-
rower for the loan; and

“(B) in the case of a loan made before the
date of enactment of this paragraph that is
sold into a secondary market, that all out-
standing voting stock or participation cer-
tificates held by the borrower with respect
to the loan shall, subject to subsection (d)(1),
be retired.

*(2) APPLICABILITY.—Notwithstanding any
other provision of this section, in the case of
a loan sold to a secondary market under title
VIII, paragraph (1) shall apply regardless of
whether the bank or association retains a
su